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moment. And for that I apologize, in 
advance, to Judge Pickering and his 
family. I thank the Chair and yield the 
floor. 

The PRESIDING OFFICER. The Sen-
ator from Vermont. 

Mr. LEAHY. Mr. President, I was 
going to speak first, but I understand 
the senior Senator from New York, as 
happens with so many of us, is sup-
posed to be in two places at once. While 
he is capable of many good things, that 
is one thing he has not figured out how 
to do yet. 

I yield 5 minutes to the Senator from 
New York. Once he has finished, I will 
then speak and answer some of the 
things that have been said on the other 
side. 

The PRESIDING OFFICER. The Sen-
ator from New York is recognized. 

Mr. SCHUMER. I thank my colleague 
for yielding. 

Mr. President, this is a difficult deci-
sion in a very certain sense. I listened 
to the sincere words of my colleague 
from Tennessee. I think they were 
heartfelt and well spoken. I have tre-
mendous respect for my two colleagues 
from Mississippi, and I know particu-
larly to my friend Senator LOTT how 
much this means. He has worked very 
hard and diligently on behalf of Judge 
Pickering’s nomination. 

I must rise to oppose it, and let me 
explain both to my colleagues and to 
everybody, I guess, why. I am a patriot. 
I love America. My family came to this 
country 5, 3, and 2 generations ago, 
poor as church mice, discriminated 
against in Europe. My dad could not 
graduate from college, and I am a 
United States Senator. God bless 
America. What a great country. 

I study the history of America. One 
of the things I try to study is what are 
our faults, what are our strengths, how 
do we make sure what happened to the 
Roman Empire and the British Empire 
does not happen to this country. One of 
the most profound scholars who stud-
ied America was Alexis de Tocqueville. 
He came to America in 1832 or so, trav-
eled across the country, including up-
state New York, and he wrote a couple 
of things. First, he wrote then when we 
were a small nation, not mighty like 
the great European nations of Britain, 
France, or Russia. He wrote that we 
would become the greatest country in 
the world. That was pretty omniscient. 
But he also wrote that there was one 
thing that could do America in, and 
that was the poison of race. 

We have made great progress. We all 
know it and everybody knows it. Much 
of the progress was made—all of it just 
about—in the last 40 years. We did not 
make much progress from 1865 to, say, 
1960 or 1955. 

I guess Brown v. Board started the 
whole wellspring. Frankly, for the first 
time in my life I am optimistic about 
racial relations in America. I think, 
over time, things will heal. I didn’t 
used to think that, even 5 years ago. 

But we still have a lot of healing to 
do, despite the progress. I have to say 

I don’t think the nomination of Judge 
Pickering—I know he is people’s friend; 
I know lots of fine people think he is a 
fine man—helps that healing. I think it 
hurts it. I base my decision not only on 
his record, which—I would have to dis-
agree, in all due respect, with my 
friend from Tennessee—on race issues 
is, at best, mixed. The cross-burning 
case bothers me greatly because if you 
are sensitive to race, even if you think 
a case was wrongly decided, you don’t 
go through the extra legal means, on a 
cross-burning case, to do what you 
have to do. 

Does that mean a person should be 
put in jail or excoriated? No. Does it 
mean if he runs for public office that 
he is going to lose? No. 

But on the Fifth Circuit, the circuit 
that has had the great names at heal-
ing race and racial divisions that my 
colleague from Tennessee mentioned, 
should not we be extra careful about 
trying to bring a unifying figure to 
that bench, particularly when it rep-
resents more minorities than any 
other? 

The bottom line is, while we can find 
individual names, to me it is over-
whelmingly clear that the Black com-
munity in Mississippi—which ought to 
have pretty good judgment about who 
did what, when, and how far we have 
come—is quite overwhelmingly against 
Judge Pickering. 

You can say it is politics. But when 
we hear the head of the NAACP say, as 
he told us yesterday, that every single 
chapter—I don’t remember how many 
there were, like 140—were against 
Judge Pickering, that means some-
thing. When you hear that all but a 
handful of the Black elected officials in 
Mississippi are against Judge Pick-
ering, that means something. 

Frankly, in this body we don’t have 
an African American to give voice to 
their view, the African American view, 
diverse as it is, about whether Judge 
Pickering is a healing figure and de-
serves to be on this exalted circuit. We 
are not demoting him. We are not exco-
riating him. We are debating whether 
he should be promoted to this impor-
tant bench, particularly when it comes 
to race and civil rights. And the over-
whelming voice is no. 

I ask unanimous consent from my 
colleague to be given an additional 3 
minutes. 

Mr. LEAHY. I yield another 3 min-
utes to the distinguished Senator from 
New York. 

The PRESIDING OFFICER (Mr. 
ENZI). The Senator from New York is 
recognized. 

Mr. SCHUMER. So the overwhelming 
voice is no. The elected Black officials 
of Mississippi—I don’t know the per-
centage, but I think it is against him. 
The only Black Member of Congress 
speaks strongly against him. He 
doesn’t just say, well, I wouldn’t vote 
for him, but it is an either/or situation, 
and that has to influence us. It is not 
dispositive. People can say ‘‘these 
groups.’’ Well, the NAACP is not just a 

group. It has been the leading organiza-
tion. It is a mainstream African-Amer-
ican organization. 

There are groups on the other side 
lobbying for Judge Pickering. There 
are groups on this side against. I don’t 
know why my colleagues, some on the 
other side, say the groups that lobby 
against what they want are evil, and 
the groups that lobby for are doing 
American justice. That is what groups 
do, and we listen to them sometimes. 

I, from New York, don’t know that 
much about this. I try to study history, 
but I haven’t lived there. I haven’t 
gone through the history that my col-
leagues from Mississippi or Tennessee 
have. But I have to rely on other voices 
as well. 

So the fork in the road we come to 
here is this: On this nomination in this 
important circuit which has, indeed, 
done so much to move us forward—and 
I do believe we will continue to move 
forward as a country; even as Alexis de 
Toqueville said, on the poison of race— 
do we appoint a man who, on racial 
issues, has a record that at best is 
mixed, and who recently, at a very 
minimum, has shown insensitivity on 
the cross-burning case? Sure, there was 
a disparity of sentence. One thing I 
know quite well, in criminal law there 
are always disparities of sentence when 
there is a plea bargain, and prosecutors 
always go to someone in the case and 
say: If you plea bargain, you will get 
fewer years than if you don’t. So that 
is not a great injustice. It happens 
every day in every court in this land. 
On this particular case, that is where 
Judge Pickering’s heart was, to take it 
to a higher level. It is bothersome, par-
ticularly when it comes to nominating 
someone, not just to be a district court 
judge—which he is now—but nominated 
to the exalted Fifth Circuit, the racial 
healer in America for so long. 

So in my view—no aspersions to my 
colleagues from Mississippi who feel so 
strongly about this; no aspersions to 
my colleague from Tennessee who was 
eloquent, in my opinion; and no asper-
sions to Judge Pickering as well—but 
we can do better, particularly on the 
Fifth Circuit, when it comes to the 
issue of race, which has plagued the re-
gions of the Fifth Circuit and plagued 
my region as well. We can do better. 

I urge this nomination be defeated. 
f 

(At the request of Mr. DASCHLE, the 
following statement was ordered to be 
printed in the RECORD.) 
∑ Mr EDWARDS. Mr. President, I rise 
today to speak against the nomination 
of Charles Pickering to the U.S. Court 
of Appeals for the Fifth Circuit. 

I oppose this nomination because 
Judge Pickering has repeatedly dem-
onstrated a disregard for the principles 
that protect the rights of so many of 
our citizens. Judge Pickering’s record 
as a judge is full of instances in which 
he has elevated his personal views 
above the law. For example, Judge 
Pickering has shown a lack of respect 
for the Supreme Court’s landmark 
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legal precedents, especially those that 
protect rights. He has harshly criti-
cized the Supreme Court’s ‘‘one person, 
one vote’’ rulings and has been re-
versed numerous times by the Fifth 
Circuit Court of Appeals for his failure 
to follow ‘‘well-settled principles of 
law.’’ 

In one case, Judge Pickering took ex-
traordinary steps to reduce the sen-
tence required by law for a man con-
victed of cross burning. In addition, he 
exerted extraordinary efforts to reduce 
the 5-year sentence mandated by Fed-
eral sentencing guidelines in the cross- 
burning case and went so far as to 
make an ex parte phone call to Justice 
Department officials in an attempt to 
assist the defendant. 

And, since his hearing, Judge Pick-
ering has actively solicited the support 
of this nomination from attorneys who 
appear in his courtroom. This behavior 
not only calls into question Judge 
Pickering’s commitment to protecting 
the constitutional rights of all Ameri-
cans, but legal experts agree that his 
actions violated the canons of judicial 
ethics. 

Unfortunately, some of our col-
leagues on the other side of the aisle, 
in their drive to push through every 
Bush judge at all costs, have turned 
this process into a personal attack on 
the integrity and motivations of those 
of us who oppose this nomination. We 
have been accused of anti-Southern 
bias. Of course, anyone listening to me 
talk would have to figure that I am the 
last person to hold an anti-Southern 
bias. 

We have even been accused of calling 
Judge Pickering a racist, something we 
have not done. I do not presume to 
know what is in Judge Pickering’s 
heart. But I do know what is in his 
record. That record proves him unfit to 
serve as a Court of Appeals judge. 

We have tried our best to facilitate 
consensus and cooperation in judicial 
nominations. Unfortunately, most of 
our efforts are being rejected, which 
doesn’t make a bit of sense, since we 
accomplish so much when we all work 
together. 

We have seen what happens when the 
President meets us halfway. He has 
done it before—rarely, but he has done 
it. He reached out to us on Allyson 
Duncan, an outstanding North Caro-
linian who just yesterday was formally 
installed as a judge on the Fourth Cir-
cuit Court of Appeals, breaking a log-
jam that had held our State back for a 
decade. 

In that case, President Bush did more 
than just pay lip service to our con-
stitutional obligation to advise and 
consent. He reached out to us before he 
made his decision. He consulted with 
us. He sought our advice. And in mak-
ing his decision, the President selected 
a nominee who represents the main-
stream of our State. 

Throughout Judge Duncan’s con-
firmation process, I commended the 
President for consulting with us and 
making an excellent nomination. And I 

told him that if he takes this approach 
to future judicial nominations we have 
a real opportunity to find common 
ground in the search for excellence on 
the federal bench. When we work to-
gether, we find outstanding nominees 
like Allyson Duncan, who represents 
the best of North Carolina and Amer-
ica. 

But rather than accept my call for 
consensus, the President just said no. 

There is a saying that if you see a 
dog and a cat eating from the same 
dish, it might look like a compromise, 
but you can bet they are eating the 
cat’s food. That is how things seem to 
be working in Washington these days. 
My colleagues and I have tried and 
tried to find common ground. We have 
said yes to Bush judges, time after 
time after time. We have said yes to 
more than 160 Bush judges. But but my 
colleagues on the other side of the aisle 
have instead dug in their heels and de-
manded that unless we agree to every 
judicial nominee the President sends 
up here, no matter how unacceptable 
they are, we are being obstructionist. 

We can do better than this. And we 
should do better. It is time for this 
President to stop saying no to judges 
who respect our civil rights. Let’s say 
yes to judges who will fairly apply the 
law. Let’s say yes to judges who will 
not allow their extreme personal views 
to color their decision-making. Let’s 
say yes to judges who will protect our 
civil rights. I am proud to stand with 
my colleagues today as we say a re-
sounding yes to fairness, equality and 
justice.∑ 

Ms. CANTWELL. Mr. President, Fed-
eral judges serve lifetime terms, and 
are responsible for interpreting our 
Constitution, and our laws, in ways 
that have real implications for the 
rights of regular Americans. Last year 
I joined my colleagues on the Judiciary 
Committee in voting not to report the 
nomination elevating Federal District 
Court Judge Charles Pickering to the 
Circuit Court of Appeals to the Senate 
floor. I stand by that vote. I continue 
to have very real concerns about Judge 
Pickering’s ability to be a fair and neu-
tral Court of Appeals judge. 

In evaluating judicial nominations, 
among the factors I consider are 
whether the nominee demonstrates the 
highest level of professional ethics and 
integrity, and has the ability to distin-
guish between personal beliefs and in-
terpreting the law. Unfortunately, I be-
lieve Judge Pickering falls short in 
meeting these criteria. Judge Pick-
ering is an honorable person, but he is 
simply the wrong person to fill this 
very important position. 

Like my colleagues, I am troubled by 
Judge Pickering’s handling of the case 
of United States v. Swan, where a 
white defendant was tried for burning a 
cross on the lawn of an interracial cou-
ple. Judge Pickering had multiple ex 
parte conversations with prosecutors 
and Justice Department officials in an 
effort to reduce the sentence of Mr. 
Swan. In doing so, Judge Pickering 

seems to have lost sight of the ethical 
limitations on his actions, and the ex-
tent to which he was failing to main-
tain judicial independence. As Brenda 
Polkey, the victim of the cross burn-
ing, said, her ‘‘faith in the justice sys-
tem was destroyed’’ by Pickering’s ef-
forts to reduce Mr. Swan’s sentence. In 
every aspect of government we need to 
work hard and keep faith with the pub-
lic. 

This case indicates how deeply held 
Judge Pickering’s views are, and how 
far he will go to arrive at an outcome 
he believes to be correct. The difficulty 
that he has in keeping his personal 
views out of his judicial decision-
making are obvious, not only in this 
case, but in several opinions in which 
he goes beyond the facts of the case to 
state his belief of what the law ought 
to be. Judge Pickering’s efforts to so-
licit letters of support from lawyers ap-
pearing before him in direct violation 
of the canons of judicial ethics is an-
other example of his lack of under-
standing and adherence to the ethical 
guidelines that are critical to main-
taining the independence and integrity 
of the Federal judiciary. 

Because of this troubling record of 
not following precedent, and of over-
stepping ethical bounds to achieve a 
particular outcome, I asked Judge 
Pickering questions at his hearing that 
focused on the right to privacy. I asked 
Judge Pickering about privacy as it 
pertains to consumers’ rights, specifi-
cally medical and financial records, as 
it pertains to an individual’s right to 
privacy in the context of government 
surveillance, and with regard to a 
woman’s right to make personal deci-
sions about her body. In response, he 
declined to state whether he believed 
that any right to privacy was conferred 
by our Constitution. 

While my concern about how Judge 
Pickering would rule on cases of funda-
mental privacy rights is not the only 
factor in my decision to oppose his ele-
vation to the Circuit Court, it is one I 
believe is important. 

The Fifth Circuit covers three 
States—Louisiana, Texas and Mis-
sissippi—that have passed more anti- 
choice legislation restricting a wom-
an’s right to make personal choices 
about her own body than any other 
States. In fact, all three States con-
tinue to have unconstitutional and un-
enforceable laws on their books prohib-
iting a woman from having an abor-
tion, because the legislature in each of 
these States will not repeal the laws. 
This is the context against which we 
must consider the President’s nomina-
tion of Judge Pickering. 

While Judge Pickering has repeat-
edly pledged to restrain his personal 
ideological views and follow the prece-
dent of the Supreme Court, given the 
unique role that the Fifth Circuit plays 
in protecting not only the constitu-
tional right to privacy enunciated in 
Roe and affirmed in Casey, but also in 
protecting women’s access to abortion 
providers in the States with the Fifth 
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Circuit, I am concerned about Judge 
Pickering’s willingness to say where in 
the Constitution privacy is protected 
and his willingness to follow the law. 

Judge Pickering’s actions on the 
bench reveal a lack of understanding of 
the requirements of judicial ethics and 
a failure to meet the very highest 
standards of the legal profession. Judge 
Pickering has exhibited a lack of abil-
ity to distinguish his personal believes 
from judging the issues before the 
court, and I therefore cannot support 
his elevation to the Fifth Circuit. 

Mr. FEINGOLD. Mr. President, I will 
vote no on cloture on the nomination 
of Charles Pickering to be a judge on 
the U.S. Court of Appeals for the Fifth 
Circuit. 

We had a fair process in the last Con-
gress on this nominee—two hearings, a 
lengthy period of deliberation and de-
bate, and a fair vote. The nomination 
was defeated. The Judiciary Commit-
tee’s consideration of this nomination 
was thorough and fair. Obviously, some 
did not like the result, but I do not 
think they can in good faith find fault 
with the process. 

It is my view that a process that 
gives a nominee a hearing, and then a 
vote in the Judiciary Committee is not 
an unfair process, or an ‘‘institutional 
breakdown,’’ as some critics of our 
work in the committee last year called 
it. It is the way the Judiciary Com-
mittee is supposed to work. During the 
6 years prior to last Congress, the Judi-
ciary Committee did not work this 
way. Literally dozens of nominees 
never got a hearing, as Charles Pick-
ering did, and never got a vote, as 
Charles Pickering did. Those nominees 
were mistreated by the committee; 
Charles Pickering was not. What hap-
pened in the Judiciary Committee last 
year provides no justification whatso-
ever for the President’s unprecedented 
action of renominating someone who 
has been considered by the committee 
and rejected. 

Judges on our Federal courts of ap-
peals have an enormous influence on 
the law. Whereas decisions of the dis-
trict courts are always subject to ap-
pellate review, the decisions of the 
courts of appeals are subject only to 
discretionary review by the Supreme 
Court. Because the Supreme Court 
agrees to hear only a very small per-
centage of the cases on which its views 
are sought, the decisions of the courts 
of appeals are in almost all cases final. 
That means that the scrutiny that we 
in the Senate and on the committee 
give to circuit court nominees must be 
greater than that we give to district 
court nominees. 

I would think that this would be self- 
evident, and certainly the debates over 
circuit court nominees over the years 
have been much more heated than 
those relating to district court nomi-
nees. But I begin with this point be-
cause there are some who have argued 
that because the Senate confirmed 
Judge Pickering to the district court 
by a unanimous vote in 1990, he must 
be elevated to the circuit court. 

Judge Pickering now has a substan-
tial record as a district court judge 
that he did not have in 1990, and Sen-
ators are entitled—indeed it is our 
duty—to review and evaluate that 
record. Even leaving that aside, a court 
of appeals judgeship is different from a 
district court judgeship. 

There is another factor that I think 
requires us as a committee to give this 
nomination very careful consideration. 
During the last 6 years of the Clinton 
administration, this committee did not 
report out a single judge to the Fifth 
Circuit Court of Appeals. That is right. 
Not a single one. 

And as we all know, that was not for 
lack of nominees to consider. President 
Clinton nominated three well-qualified 
lawyers to the Court of Appeals—Jorge 
Rangel, Enrique Moreno, and Alston 
Johnson. None of these nominees even 
received a hearing before this com-
mittee. When the chairman held a 
hearing in July 2001 on the nomination 
of Judge Clement for a seat on this cir-
cuit court, only a few months after she 
was nominated, it was the first hearing 
for a Fifth Circuit nominee since Sep-
tember 1994. We have since confirmed 
another Fifth Circuit nominee, Edward 
Prado. 

So there is a history here and a spe-
cial burden on the administration to 
consult with our side on nominees for 
this Circuit. Otherwise, we would sim-
ply be rewarding the obstructionism 
that the President’s party engaged in 
over the last 6 years by allowing him 
to fill with his choices seats that his 
party held open for years, even when 
qualified nominees were advanced by 
President Clinton. And I say once 
again, my colleagues on the Republican 
side bear some responsibility for this 
situation, and they can help resolve it 
by urging the administration to ad-
dress the injustices suffered by so 
many Clinton nominees. 

With that background, let me outline 
the concerns that have caused me to 
reach the conclusion that Judge Pick-
ering should not be confirmed. Except 
for the DC Circuit, the Fifth Circuit 
has the largest percentage of residents 
who are minorities of any circuit—over 
40 percent. It is a court that during the 
civil rights era issued some of the most 
significant decisions supporting the 
rights of African American citizens to 
participate as full members of our soci-
ety. It is a circuit where cases address-
ing the continuing problems of racism 
and discrimination in our country will 
continue to arise. 

Judge Pickering’s record as a Federal 
district court judge leads me to con-
clude that he does not have the dedica-
tion to upholding the civil rights laws 
that I believe a judge on this circuit 
must have. Judge Pickering has a dis-
turbing habit of injecting his own per-
sonal opinions about civil rights laws 
into his opinions and of criticizing 
plaintiffs who seek through legal ac-
tion to correct what they perceive to 
be discriminatory conduct. In two sep-
arate opinions in unrelated employ-

ment discrimination cases, Judge Pick-
ering not only found against the plain-
tiffs but saw fit to disparage their 
claims in identical language. This is 
what he said: 
The fact that a black employee is termi-
nated does not automatically indicate dis-
crimination. The Civil Rights Act was not 
passed to guarantee job security to employ-
ees who do not do their job adequately. . . . 
The Courts are not super personnel managers 
charged with second guessing every employ-
ment decision made regarding minorities. 
The Court should protect against discrimina-
tion but it can do no more. This case has all 
the hallmarks of a case that is filed simply 
because an adverse employment decision was 
made in regard to a protected minority. 

The use of this kind of language as a 
boilerplate does not indicate to me a 
judge who has an open mind about em-
ployment discrimination lawsuits. I 
think that people who have legitimate 
claims under the civil rights laws of 
this country have reason to be con-
cerned about whether a judge who 
would go out of his way to say these 
kinds of things in legal opinions will 
hear their cases fairly. 

Indeed, during his confirmation hear-
ing, Judge Pickering seemed to con-
firm that he has a predisposition to be-
lieve that employment discrimination 
claims that come before him are not 
meritorious. He testified that as he un-
derstands the law, the Equal Employ-
ment Opportunity Commission ‘‘en-
gages in mediation and it is my impres-
sion that most of the good cases are 
handled through mediation and are re-
solved.’’ He went on to say, ‘‘The cases 
that come to court are generally the 
ones that the EEOC has found are not 
good cases, so then they are filed in 
court.’’ That is emphatically not the 
law, and it was extremely disturbing 
that a sitting federal judge who has 
ruled in numerous employment dis-
crimination cases would so profoundly 
misunderstand the role of the EEOC in 
these cases. 

Judge Pickering has also expressed 
troubling views in voting rights cases, 
including criticizing the concept of 
‘‘one person, one vote.’’ That concept is 
one of the bedrock constitutional foun-
dations of our political system. Judge 
Pickering opined in one case: ‘‘It is 
wondered if we are not giving the peo-
ple more government than they want, 
more than is required in defining one 
man, one vote, too precisely.’’ I do not 
believe that we can give the people too 
much democracy, and I am not inclined 
to elevate to a higher court a judge 
who seems not to take this constitu-
tional principle seriously. 

Another area of the law where Judge 
Pickering has demonstrated what 
seems like a hostility to certain kinds 
of claims is that of prisoner litigation. 
We all know that there is a significant 
problem of frivolous lawsuits being 
filed by prisoners. Congress addressed 
this problem in 1996 with the Prisoner 
Litigation Reform Act, where it pro-
vided certain sanctions for prisoners 
who file repeated frivolous claims. 
Judge Pickering, however, has taken 
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the law into his own hands on numer-
ous occasions by threatening to order 
prison officials to restrict prisoners’ 
privileges if they filed another frivo-
lous lawsuit. And he did this even after 
Congress specified certain sanctions for 
repeated frivolous lawsuits in the 1996 
Act. 

I believe that this kind of threat is 
inappropriate behavior for a Federal 
judge. Judge Pickering’s opinions could 
not help but chill even legitimate com-
plaints from prisoners. While it is true 
that much frivolous litigation is filed 
by prisoners, it is also true that some 
celebrated cases upholding and explain-
ing the constitutional rights of the ac-
cused have had their genesis in a pris-
oner complaint where the prisoner did 
not have a lawyer. Gideon v. Wain-
wright, which established the right to 
an attorney, was such a case. Just the 
day before Judge Pickering’s second 
hearing, the Washington Post ran a 
story about a prisoner who received a 
favorable Supreme Court decision in a 
case that began with such a complaint. 
And the petition for certiorari was 
filed by the prisoner without a lawyer, 
as well. I believe that judges at all lev-
els must have an open mind toward all 
types of cases. Engaging in tactics that 
will frighten people into not asserting 
their rights is a highly questionable 
thing to do. 

Judge Pickering did respond to my 
written questions about his decisions 
in prisoner litigation. I was gratified to 
learn that he never actually imposed 
the sanctions he threatened, and I ap-
preciate his and the Justice Depart-
ment’s efforts to find legal authority 
for his orders. I find those efforts un-
convincing, particularly with respect 
to the orders that he entered after Con-
gress passed the Prisoner Litigation 
Reform Act. Judge Pickering states in 
answer to my questions that ‘‘[m]y ob-
jective was to stop prisoners who were 
filing frivolous litigation from doing 
so,’’ and that ‘‘I do not believe that le-
gitimate complaints by prisoners were 
chilled by this approach.’’ I simply do 
not know how Judge Pickering could 
be so certain now, or when he was mak-
ing these orders, that threatening to 
order prison officials to take away un-
specified privileges if a prisoner filed 
another frivolous complaint was a tac-
tic that would discourage only frivo-
lous suits by prisoners, but not legiti-
mate ones. 

I also have concerns about two dif-
ferent ethical issues that arose during 
the consideration of his confirmation. I 
questioned him about one such issue at 
his second hearing before Judiciary 
Committee last year. After his first 
hearing, Judge Pickering asked a num-
ber of lawyers who practice before him 
to submit letters of recommendation. 
He asked them to send those letters to 
his chambers so that he could fax them 
to Washington. And he testified that he 
read the letters before forwarding them 
to the Justice Department, which sent 
them on to the committee. Now when I 
asked Judge Pickering about this, he 

seemed confused by the questions, as if 
he thought I was objecting to the fact 
that the letters had been faxed rather 
than mailed. Let me be clear, I have no 
problem with faxes. I get them all the 
time. What I do have a problem with is 
a sitting Federal judge asking lawyers 
who practice before him to send letters 
supporting his nomination to a higher 
court and having those letters sent to 
him rather than directly to the Justice 
Department or the Senate. That seems 
to raise an obvious ethical issue, and I 
was surprised that Judge Pickering 
didn’t recognize it, even when I ques-
tioned him about what he did. 

I asked Professor Stephen Gillers of 
NYU Law School, one of the leading ex-
perts on legal and judicial ethics in the 
country, for his views on this issue. 
Professor Gillers responded in a letter 
to me. He confirmed my concern about 
Judge Pickering’s actions. Let me read 
a portion of that letter. Professor 
Gillers wrote: 

It was improper for Judge Pickering to so-
licit letters in support of his nomination 
from lawyers who regularly appear before 
him. It is important to my answer that the 
Judge asked the lawyers to fax him the let-
ters so that he could send them to the Jus-
tice Department for transmittal to the Sen-
ate. He did not ask the lawyers to send any 
letters directly to Washington. Con-
sequently, the Judge would know who sub-
mitted letters and what the letters said, as 
would be obvious to the lawyers. 

Last year, Senator HATCH obtained a 
letter on this issue from a professor 
Richard Painter. Professor Painter an-
swers only the question of whether so-
liciting letters of support violates ex-
isting rules of judicial conduct and 
never mentions the additional fact that 
Judge Pickering asked for the letters 
to be sent to him rather than to the 
Senate. That makes Professor Paint-
er’s views much less relevant to the 
questions I asked. 

Furthermore, Professor Painter’s 
analysis seems to be limited to an ef-
fort to show that the authorities relied 
upon by Professor Gillers are not ex-
actly on point and that the standards 
governing the solicitation of letters of 
support for nominations are vague. He 
argues that the rules should be clari-
fied and made more specific. And per-
haps he is right about that. But it 
seems to me to be an insufficiently low 
standard to set that judges need only 
make sure they don’t clearly violate 
the ethical rules. We should not want 
judges who simply avoid clear viola-
tions of rules of ethical conduct. We 
should not want judges who either 
don’t spot ethical issues or treat them 
as obstacles to be parsed and tiptoed 
around. We should want judges who are 
beyond reproach, who know that eth-
ical conduct is at the core of their re-
sponsibilities, because such conduct 
helps ensure that the public will re-
spect their decisions. I believe that 
Judge Pickering’s conduct fell far 
short in this instance. 

Before this year’s committee vote on 
Judge Pickering, some additional in-
formation came to light on this matter 

that suggests that Judge Pickering’s 
conduct presents even more serious 
ethical questions. In his response to 
my inquiry about Judge Pickering’s so-
licitation of letters of support, Prof. 
Gillers also noted the following: 

The impropriety becomes particularly 
acute if lawyers or litigants with matters 
currently pending before the Judge were so-
licited. Then the desire to please the Judge 
would be immediately obvious and the coer-
cive nature of the request even more appar-
ent. In addition, soliciting favorable letters 
from lawyers or litigants in current matters 
could lead to recusal on the ground that the 
Judge’s ‘‘impartiality might reasonably be 
questioned.’’ 28 U.S.C. § 455(a). 

We identified 18 separate letters, all 
written in late October 2001, that came 
to the committee from Judge 
Pickering’s chambers. We now know 
that at least seven of the lawyers who 
wrote letters on behalf of Judge Pick-
ering at his request actually had cases 
pending before him at the time. A num-
ber of those lawyers had more than 
once case pending. One lawyer received 
Judge Pickering’s request for a letter 
when a previously scheduled settle-
ment conference was a little over a 
month away. Another lawyer whom 
Judge Pickering solicited represented 
the plaintiffs in a class action against 
a major drug company. The defendant 
filed a motion to dismiss for lack of 
personal jurisdiction in May 2001, and 
the motion was still pending before 
Judge Pickering when he requested the 
letter. 

Now I have to ask my colleagues: 
Suppose you were a lawyer in a case 
and your opponents filed a motion try-
ing to get your case dismissed. The 
judge has not yet ruled on the motion 
and you get a call from him asking you 
to write a letter of recommendation be-
cause he has been nominated to serve 
on a higher court. What would you do? 
Wouldn’t you be troubled? Wouldn’t 
you feel at least a bit of pressure to 
comply? And would you write a fully 
candid letter, especially if the judge 
asked you to send the letter to him di-
rectly so he could see it before for-
warding it to the Judiciary Com-
mittee? 

I will submit for the RECORD a chart 
indicating the lawyers with cases pend-
ing before Judge Pickering who wrote 
letters for him upon his request. I con-
sider this a very serious ethical breach, 
and Prof. Gillers agrees. This violation 
of judicial ethics casts serious doubt on 
Judge Pickering’s fitness to serve on 
the Court of Appeals. 

It is within this framework that I 
evaluate the other ethical issue that 
has arisen, Judge Pickering’s conduct 
in the Swan cross-burning case. This 
case and Judge Pickering’s handling of 
it have been the subject of a great deal 
of controversy and public discussion, 
and I will not repeat the details. I will 
only say that I am very troubled by the 
Swan case, for a number of reasons. 
Judge Pickering, it seems to me, im-
properly stepped out of his judicial 
role, to try to get a result that he fa-
vored in the case. He had an ex parte 
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contact with the Justice Department 
about the case. He threatened to rule 
on a legal issue in a way that he appar-
ently did not believe was correct if the 
Justice Department did not change its 
sentencing position. He twice told the 
Justice Department that he might 
order a new trial even though it was 
clearly outside of his authority to do 
so. And he took unusual and appar-
ently unjustified steps to keep his 
order secret, which prevented public 
scrutiny of his actions. 

Judicial nominations should not be 
like legislation that can be reintro-
duced and reconsidered by a succeeding 
Congress. The Senate, acting through 
this committee, and exercising its con-
stitutional responsibility, refused to 
give its consent to this nomination last 
year. I believe it was wrong for the 
President to re-nominate Judge Pick-
ering. 

I do not believe Judge Pickering is a 
racist, nor do I believe that he is a bad 
person. I did not come to this decision 
to vote against his confirmation light-
ly or because of pressure from interest 
groups or other Senators. I sincerely 
believe that Judge Pickering is not the 
right choice for this position. I wish 
him well in his continued work on the 
district court. 

Mr. President, I ask unanimous con-
sent to print in the RECORD the letter 
to which I referred. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

NEW YORK UNIVERSITY, 
SCHOOL OF LAW, 

New York, NY, February 20, 2002. 
Hon. RUSSELL D. FEINGOLD, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR FEINGOLD: I am replying to 
your inquiry of February 12, 2002. I assume 
familiarity with Judge Pickering’s testi-
mony and will address the two questions you 
ask. I address only these questions. I take no 
position on whether Judge Pickering should 
be confirmed for the Fifth Circuit or the 
weight, if any, that should be given to my 
analysis. Obviously, many facts are relevant 
to a confirmation vote. 

It was improper for Judge Pickering to so-
licit letters in support of his nomination 
from lawyers who regularly appear before 
him. It is important to my answer that the 
Judge asked the lawyers to fax him the let-
ters so that he could send them to the Jus-
tice Department for transmittal to the Sen-
ate. He did not ask the lawyers to send any 
letters directly to Washington. Con-
sequently, the Judge would know who sub-
mitted letters and what the letters said, as 
would be obvious to the lawyers. 

I will assume initially that none of the 
lawyers whose letters the judge solicited had 
current cases pending before the judge. If a 
solicited lawyer (or litigant) did have a pend-
ing matter, the situation is more serious, as 
discussed further below. 

Judge Pickering’s solicitation creates the 
appearance of impropriety in violation of 
Canon 2 of the Code of Conduct for U.S. 
Judges. This document, based on the A.B.A. 
Code of Judicial Conduct, contains the eth-
ical rules that apply to all federal judicial 
officers below the Supreme Court. 

Judge Pickering’s conduct creates the ap-
pearance of impropriety, in part, because of 
the power federal judges, and particularly 

federal trial judges, have over matters that 
come before them. Federal judges enjoy a 
wide degree of discretion, which means that 
many of their decisions will be upheld absent 
an abuse of discretion. This is a highly def-
erential standard. It means that for many 
decisions, the district judge is the court of 
last resort and lawyers know that. 

Given this power over their cases, and 
therefore over the lawyers whose cases come 
before them, ethics rules for judges forbid 
them to make certain requests of lawyers 
and others that ‘‘might reasonably be per-
ceived as coercive.’’ Canons 4(C); 5(B)(2). 
These particular Canons deal with soliciting 
charitable contributions. They absolutely 
forbid the judge ‘‘personally’’ to participate 
in charitable or other non-profit fundraising 
activities. They also forbid participation in 
‘‘membership solicitation’’ that ‘‘might rea-
sonably be perceived as coercive.’’ A narrow 
exception is made for fundraising from other 
judges ‘‘over whom the judge does not exer-
cise supervisory or appellate authority.’’ 
Canon 4(C). 

In these situations, of course, the judge 
would be soliciting a benefit for an organiza-
tion, and not, as here, for the judge himself. 
That difference makes the present case more 
troubling because a judge would ordinarily 
have a greater, and certainly a personal, in-
terest in a significant promotion than he or 
she would have in a contribution to an orga-
nization with which the judge is affiliated. 

Judge Pickering’s solicitations was ‘‘coer-
cive’’ because a lawyer who regularly prac-
tices before him was not free to fail to pro-
vide a letter endorsing Judge Pickering’s 
promotion. Given the risk to lawyers’ (and 
their firms’) clients—a risk they would read-
ily perceive—lawyers would feel coerced to 
comply with the Judge’s solicitation of let-
ters and in fact to exaggerate their support 
for the Judge. 

I do not suggest that Judge Pickering 
would actually retaliate against a non-com-
plying lawyer or his or her clients. Nor 
should the word ‘‘coercive’’ be understood to 
describe the Judge’s subjective intent. Canon 
2 tells judges to ‘‘avoid . . . the appearance 
of impropriety in all activities.’’ In evalu-
ating Canon 2, we use an objective standard. 
We do not ask whether Judge Pickering 
would in fact ‘‘punish’’ a recalcitrant lawyer 
or what was really on his mind. We should 
not have to make that inquiry. We focus on 
the situation itself and how it will appear to 
the public. 

Directly on point is Advisory Opinion 97 
(1999), which I attach. It was written by the 
Committee on Codes of Conduct of the Judi-
cial Conference of the United States (the 
body of federal judges that interprets the 
Code of Conduct in response to questions 
from judges). The Committee was asked 
whether and when a person being considered 
for the position of U.S. Magistrate, or for re-
appointment to that position, must recuse 
himself or herself under the following cir-
cumstances. 

Initial appointments as a magistrate judge 
are made by district judges from a list com-
piled by a panel of lawyers and others. Iden-
tity of the members of the panel is public. 
Reappointments as a magistrate judge are 
made following a report of the same kind of 
panel. 

The Committee wrote in Opinion 97 that a 
person appointed or reappointed as a federal 
magistrate judge did not have to recuse him-
self or herself from sitting in a case where a 
lawyer before the magistrate judge had been 
on the panel recommending the appointment 
or reappointment. But the opinion empha-
sized that the panel ‘‘operates under a re-
quirement of strict confidentiality,’’ so that 
the candidate was ‘‘privy to the individual 
opinions of the panel members concerning 

any candidate.’’ If this were not so for a par-
ticular panel member, recusal might be re-
quired. (The Opinion states: ‘‘Of course, in 
the unlikely event that during the selection 
process something were to occur between a 
panel member and the magistrate judge that 
bears directly on the magistrate judge’s abil-
ity to be, or to be perceived as being, fair and 
impartial in any case involving that panel 
member, then the facts on that particular 
situation would have to be evaluated by the 
magistrate judge to determine if recusal is 
an issue and if notification should be pro-
vided to the parties.’’) In the situation you 
present, Judge Pickering removed the oppor-
tunity for confidentiality by having the law-
yers’ letters sent directly to him for trans-
mittal to Washington. 

The testimony does not clarify whether 
any of the lawyers or litigants whom Judge 
Pickering solicited had current matters 
pending before him. The only reference to 
this issue is at line 23 on page 81, where you 
ask whether ‘‘present or former litigants, 
parties in cases that you handled’’ were 
asked to write letters. Judge Pickering an-
swered ‘‘some.’’ This is ambiguous. 

The impropriety becomes particularly 
acute if lawyers or litigants with matters 
currently pending before the Judge were so-
licited. Then the desire to please the Judge 
would be immediately obvious and the coer-
cive nature of the request even more appar-
ent. In addition, soliciting favorable letters 
from lawyers or litigants in current matters 
could lead to recusal on the ground that the 
Judge’s ‘‘impartiality might reasonably be 
questioned.’’ 28 U.S.C. § 455(a). As stated 
below, judges are instructed to avoid unnec-
essary recusals. 

In Opinion 97, the Committee addressed the 
situation where a lawyer currently appear-
ing before a magistrate judge was simulta-
neously sitting on a panel considering 
whether to recommend the same judge’s re-
appointment. The Committee concluded that 
while the issue of the magistrate judge’s re-
appointment was under consideration by a 
panel, the judge should not sit in any matter 
in which a lawyer on the panel represented a 
party. This was true even though the law-
yer’s own position on the panel was confiden-
tial and unknown to the judge. (The Opinion 
states: ‘‘Therefore, in the opinion of the 
Committee, during the period of time that 
the panel is evaluating the incumbent and 
considering what recommendation to make 
concerning reappointment, a perception 
would be created in reasonable minds that 
the magistrate judge’s ability to carry out 
judicial responsibilities with impartiality is 
impaired in any case involving an attorney 
or a party who is a member of the panel.’’) 
Here, of course, the situation is more serious 
because Judge Pickering would know what, 
if anything, a lawyer wrote. 

Opinion 97 is consistent with court rulings 
that have disqualified judges, or reversed 
judgments, when the judge, personally or 
through another, was exploring the possi-
bility of a job with a law firm or government 
law office then appearing before him. See, 
e.g., Scott v. U.S., 559 A.2d 745 (D.C. 1989) 
(conviction reversed where judge was negoti-
ating at the time for a job with the Justice 
Department). Pepsico, Inc. v. McMillen, 764 
F.2d 458 (7th Cir. 1985) (judge disqualified 
after headhunter for judge contacted law 
firms appearing before judge). Recusal has 
also been required where the judge’s contact 
with a litigant or lawyer in a pending case 
was not employment-related but was other-
wise viewed as favorable to the judge. Home 
Placement Service, Inc. v. Providence Jour-
nal Co., 739 F.2d 671 (1st Cir. 1984) (recusal re-
quired where judge cooperated with a news-
paper reporter in a complimentary article 
about the judge and his wife while news-
paper’s case was pending before judge). 
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The Code of Conduct for U.S. Judges re-

quires judges to refrain from activity that 
could lead to unnecessary recusal. Canon 3 
states that the ‘‘judicial duties of a judge 
takes precedent over all other activities.’’ 
Canon 5 instructs judges to ‘’regulate extra- 
judicial activities to minimize the risk of 
conflict with judicial duties.’’ Opinion 97 and 
the cases cited would have given a current 
litigant who did not write (or whose lawyer 
did not write) a letter recommending the 
Judge a strong legal basis to seek to recuse 
the Judge in the litigant’s case. A litigant 
whose case came before the Judge reasonably 
soon thereafter, but whose lawyer had not 
written a letter in response to the Judge’s 
earlier request (as the Judge would be 
aware), would also have a basis for a recusal 
motion. 

I hope this letter assists your important 
work. 

Sincerely yours, 
STEPHEN GILLERS. 

Mr. KOHL. Mr. President, today we 
are considering the nomination of 
Charles Pickering to the Fifth Circuit 
Court of Appeals. Despite the fact that 
the Judiciary Committee rejected his 
confirmation little more than 18 
months ago, the President has seen fit 
to renominate Judge Pickering for this 
appellate court judgeship. But nothing 
that has occurred in the last year 
should alter our conclusion that we 
should not confirm Judge Pickering. 

The President’s decision to again ad-
vance Judge Pickering’s nomination at 
this time is hard to understand. Had 
new facts come to light regarding 
Judge Pickering’s qualifications or 
record which assuaged our doubts con-
cerning his fitness for this judgeship, 
or new explanations emerged for his 
rulings and actions while a district 
judge, we could understand the Presi-
dent’s decision to renominate him. But 
absolutely nothing of the kind has hap-
pened. His record was scrutinized at 
length and in detail by this Committee 
last year, and a majority found it defi-
cient. Rather than examining the 
qualifications and record of a new 
nominee, we are once again rehashing 
the already well-documented and well- 
established problems with this nomi-
nee. And our conclusion today is the 
same as it was last year—Judge Pick-
ering does not warrant a promotion to 
the Fifth Circuit. 

As Judge Pickering’s record became 
known last year, we grew more and 
more concerned about his ability to 
apply and make the law without inter-
jecting his strongly held opinions. 
Many of Judge Pickering’s decisions 
are far outside of the mainstream and 
appeared to be motivated by a rigid 
ideological agenda. For example, he 
has shown an unrelenting hostility to 
persons bringing cases of employment 
discrimination on the grounds of race, 
ethnicity or gender. In voting rights 
cases, he has demonstrated a callous 
attitude toward the core democratic 
principle that every vote must count. 

And we are all aware of Judge 
Pickering’s disgraceful actions to re-
duce the sentence of a man convicted 
burning a cross in the front lawn of an 
interracial couple. Judge Pickering’s 

extraordinary behavior on behalf of a 
defendant in a cross-burning case seri-
ously calls into question his impar-
tiality, his judgment, and his fitness to 
serve as an appeals court judge. This 
incident looks no better today than it 
did 18 months ago. 

We are further troubled by Judge 
Pickering’s continued active solicita-
tion of support of letters of rec-
ommendation from lawyers practicing 
before him. Judge Pickering admitted 
at his confirmation hearing last year 
that he asked several lawyers who 
practiced before him to write letters of 
support and to send those letters to his 
chambers so that he could send them 
on to the Justice Department. This 
conduct obviously constitutes an abuse 
of a judge’s position. Even after hear-
ing the ethical concerns of many last 
year, he has continued this inappro-
priate practice. Such plain disregard 
for judicial proprieties and ethics 
speaks loudly against promoting Judge 
Pickering to the Fifth Circuit. 

The deficiencies in Judge Pickering’s 
record are particularly intolerable in a 
candidate for an appellate judgeship. 
Once confirmed to their positions for 
life, federal judges are unanswerable to 
the Congress, the President, or the peo-
ple. But this fact has special force 
when we are considering an appellate 
court nominee. On the circuit court, a 
judge enjoys the freedom to make pol-
icy if he chooses with little concern of 
being overruled. Subject only to the in-
frequent review by the Supreme Court, 
Court of Appeals judges are the last 
word with respect to our liberties, our 
Constitution, and our civil rights. 

I also should stress that I do not op-
pose Judge Pickering because his polit-
ical views might be different than 
mine. The President has a right to ap-
point judges of his own political 
leanings. But in the case of Judge 
Pickering, it appears his ideology is so 
strong, and his convictions so settled, 
as to interfere with his ability to fairly 
dispense justice and protect the rights 
of the most vulnerable in our society. 
Judge Pickering’s record as a judge 
over the past decade has called into 
question whether he can enter the 
courtroom and apply the law fairly, ob-
jectively, and without prejudice. This 
reason alone compels us to oppose his 
nomination. 

I must also dissent from the charge 
that filibustering this nomination is an 
abuse of our Constitutional duty to ad-
vise and consent. While such a step is 
not—and should not—be done rou-
tinely, filibusters of judicial nomina-
tions have been undertaken under the 
leadership of both parties several times 
in recent years. This does not even 
take into account the silent filibuster 
known as a ‘‘hold’’—often anonymous— 
which permits one objector to block 
consideration of a judicial nominee. 
President Clinton’s nominees were rou-
tinely defeated by anonymous holds. 
And those holds only defeated the 
nominees who were lucky enough to 
even get a hearing and a committee 

vote. In the case of Judge Pickering, 
his candidacy has been reviewed and 
debated twice by the Judiciary Com-
mittee. Plainly he has received fair 
consideration of his nomination. 

Judge Pickering is simply unfit for 
promotion to the U.S. Court of Appeals 
for the Fifth Circuit. No new facts have 
come forward which justifies reconsid-
eration of the Judiciary Committee’s 
decision to reject his nomination last 
year. For these reasons, I must vote 
against cloture on his nomination. 

The PRESIDING OFFICER. The Sen-
ator from Vermont. 

Mr. LEAHY. Mr. President, over the 
years, I have spoken many times in the 
Chamber. In 29 years I have spoken on 
everything from arms control treaties 
to relatively routine matters. In this 
particular case, I come here with mixed 
feelings. The Senator from New York 
spoke about his two friends from Mis-
sissippi, and that does bother me be-
cause the Senate—and I believe I am 
very much a creature of the Senate—on 
many issues, gets along with comity. 
The Senators from Mississippi are both 
good friends. 

I consider the senior Senator from 
Mississippi, Mr. COCHRAN, one of my 
closest friends in this body. We trav-
eled together in Mississippi, in 
Vermont, abroad, and we have always 
worked closely together on everything 
from appropriations to agricultural 
matters. 

Senator LOTT has always been very 
courteous to me and is a good friend. 
We even compare photographs of our 
grandchildren. I think we have both 
come to the conclusion that is the best 
part of life. 

We are at a challenging time in our 
Nation’s history. Over the last several 
days more than 200 people have been 
killed or wounded in Baghdad. The 
number of unemployed Americans has 
been at or near levels not seen in years, 
poverty is on the rise in our country, 
and the current administration seems 
intent on saddling our children and 
grandchildren with trillions in deficits 
and debt. For the first time in a dozen 
years, charitable giving in this country 
is down. That is not the type of com-
passion we heard about just 3 short 
years ago. 

While negative indicators are spik-
ing, the Republican leadership of the 
Congress now is choosing to abandon 
work on very real problems in edu-
cation, health care and national secu-
rity to turn the Senate’s attention to 
wheel-spinning exercises involving the 
most controversial judicial nominees. 

Ironically, in spite of the heated 
rhetoric on the other side of the aisle, 
we have made progress on judicial va-
cancies when and where the adminis-
tration has been willing to work with 
the Senate. Indeed, just the other day 
the Senate confirmed the 167th of this 
President’s judicial nominees—100 of 
them, confirmed by the previous Demo-
cratic-controlled Senate. 

In less than 3 years’ time, the num-
ber of President George W. Bush’s judi-
cial nominees confirmed by the Senate 
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has exceeded the number of judicial 
nominees confirmed for President 
Reagan in all 4 years of his first term 
in office. Republicans acknowledge 
Ronald Reagan as the ‘‘all time 
champ’’ at appointing Federal judges, 
and already the record compiled by the 
Senate in confirming President George 
W. Bush’s nominees compares very fa-
vorably to his. Since July 2001, despite 
the fact that the Senate majority has 
shifted twice, a total of 167 judicial 
nominations have been confirmed, in-
cluding 29 circuit court appointments. 
One hundred judges were confirmed in 
the 17 months of the Democratic Sen-
ate majority, and now 67 more have 
been confirmed during the comparative 
time of the Republican majority. 

One would think that the White 
House and the Republicans in the Sen-
ate would be heralding this landmark. 
One would think they would be con-
gratulating the Senate for putting 
more lifetime appointed judges on the 
Federal bench than President Reagan 
did in his entire first term and doing it 
in three-quarters of the time. But Re-
publicans have a different partisan 
message. The truth is not consistent 
with their efforts to mislead the Amer-
ican people into thinking that Demo-
crats have obstructed judicial nomina-
tions. Only a handful of the most ex-
treme and controversial nominations 
have been denied consent by the Sen-
ate. Until today only three have failed. 
One-hundred sixty-seven to three. That 
record is in stark contrast to the more 
than 60 judicial nominees from Presi-
dent Clinton who were blocked by a Re-
publican-led Senate. 

Not only has President Bush been ac-
corded more confirmations than Presi-
dent Reagan was during his entire first 
term, but the Senate also has voted 
more confirmations this year than in 
any of the 6 years that Republicans 
controlled the Senate when President 
Clinton was in office. Not once was 
President Clinton allowed 67 confirma-
tions in a year when Republicans con-
trolled the pace of confirmations. De-
spite the high numbers of vacancies 
and availability of highly qualified 
nominees, Republicans never cooper-
ated with President Clinton to the ex-
tent Senate Democrats have. President 
Bush has appointed more lifetime cir-
cuit and district court judges in 10 
months this year than President Clin-
ton was allowed in 1995, 1996, 1997, 1998, 
1999, or 2000. 

Last year, the Democratic majority 
in the Senate proceeded to confirm 72 
of President Bush’s judicial nominees 
and was savagely attacked nonetheless. 
Likewise, in 1992, the last previous full 
year in which a Democratic Senate ma-
jority considered the nominees of a Re-
publican President, 66 circuit and dis-
trict court judges were confirmed. His-
torically, in the last year of an admin-
istration, consideration of nominations 
slows, the ‘‘Thurmond rule’’ is invoked, 
and vacancies are left to the winner of 
the Presidential election. In 1992, how-
ever, Democrats proceeded to confirm 

66 of President Bush’s judicial nomi-
nees even though it was a Presidential 
election year. By contrast, in 1996, 
when Republicans controlled the pace 
for consideration of President Clinton’s 
judicial nominees, only 17 judges were 
confirmed, and not a single one of them 
was to a circuit court. 

In fact, President Bush has now al-
ready appointed more judges in his 
third year in office than in the third 
year of the last five Presidential terms, 
including the most recent term when 
Republicans controlled the Senate and 
President Clinton was leading the 
country to historic economic achieve-
ments. That year, in 1999, Republicans 
allowed only 34 judicial nominees of 
President Clinton to be confirmed all 
year, including only 7 circuit court 
nominees. Those are close to the aver-
age totals for the 6 years from 1995 to 
2000 when a Republican Senate major-
ity was determining how quickly to 
consider the judicial nominees of a 
Democratic President. By contrast, the 
Senate to this point has confirmed 67 
judicial nominees, including 12 circuit 
court nominees, almost double the to-
tals for 1999. 

These facts stand in stark contrast to 
the false partisan rhetoric by which 
Republican partisans have sought to 
demonize the Senate for having 
blocked seemingly all of this Presi-
dent’s judicial nominations. The re-
ality is that the Senate is proceeding 
at a record pace and achieving record 
numbers. We have worked hard to bal-
ance the need to fill judicial vacancies 
with the imperative that Federal 
judges need to be fair. 

In so doing, we have reduced the 
number of judicial vacancies to 39, ac-
cording to the Republican Web site for 
the Judiciary Committee. Had we not 
added more judgeships last year, the 
vacancies might well stand below 25. 
More than 95 percent of the Federal 
judgeships are filled. After inheriting 
110 vacancies when the Senate Judici-
ary Committee reorganized under 
Democratic control in 2001, I helped 
move through and confirm 100 of the 
President’s judicial nominees in just 17 
months. With the additional 67 con-
firmations this year, we have reached 
the lowest number of vacancies in 13 
years. There are more Federal judges 
on the bench today than at any time in 
American history. 

But, despite this record of progress, 
made possible only through good faith 
effort by Democrats on behalf of a Re-
publican President’s nominees, and in 
the wake of the years of unfairness 
shown the nominees of a Democratic 
President, the Republican leadership 
has decided to use partisan plays out of 
its playbook as this year winds down. 

Today we discuss the nomination of a 
candidate for a judgeship whose record 
already has been thoroughly examined 
and rejected by the Senate Judiciary 
Committee. Instead of debating and 
voting on the appropriations bills re-
maining to us for this year, including 
the bill that funds the Justice Depart-

ment, the State Department, the Com-
merce Department and the Federal ju-
diciary. The Senate is being asked to 
devote its time to the nomination of a 
candidate for a judgeship who has dem-
onstrated that his record as a lower 
court judge is not deserving of a pro-
motion. Instead of putting partisanship 
aside and bridging our differences for 
the sake of accomplishing what we can 
for the American people, we are asked 
to participate in a transparently polit-
ical exercise initiated by a President 
who claimed to want to be a uniter, not 
a divider. With respect to his extreme 
judicial nominations, President George 
W. Bush is the most divisive President 
in modern times. Through his extreme 
judicial nominations, he is dividing the 
American people and he is dividing the 
Senate. 

The nominee we are being asked by 
the majority to consider today is 
Charles W. Pickering, Sr., currently a 
lifetime appointee on the Federal trial 
court in Mississippi. Originally nomi-
nated in 2001 by President Bush, this 
nominee’s record underwent a thor-
ough examination by the Senate Judi-
ciary Committee and was found lack-
ing. Rejected for this promotion by the 
committee last year because of his 
poor record as a judge and the ethical 
problems raised by his handling of his 
duties in specific instances, Judge 
Pickering’s nomination was nonethe-
less sent back to the Senate this year 
by a President who is the first in our 
history to reject the judgment of the 
Judiciary Committee on a judicial 
nominee. This is the only President 
who has renominated someone rejected 
on a vote by the Judiciary Committee 
for a judicial appointment. 

For a while this year this renomina-
tion lay dormant while Republicans 
planned a followup hearing in their ef-
fort to reinterpret the facts and the 
record. Every once in a while we would 
read a news account reporting that 
some Republican official or other 
would insist that the nomination was 
to resurface. Judge Pickering himself 
told an audience at a recently deliv-
ered speech that several hearings on 
his nomination were scheduled and 
cancelled over the last year by the Re-
publicans. 

Recently, however, Republicans de-
cided to forego any pretense at pro-
ceeding in regular order. They simply 
placed the name of Judge Pickering on 
the committee’s markup agenda and 
voted him out by means of their one- 
vote majority. There was no reason 
given for suddenly bringing this nomi-
nation to the fore again. There are 
plenty of nominees for the committee 
to consider whom it has not previously 
rejected. The committee had been told 
since January that a new hearing 
would first be held, but none was. 

So the timing has begged the ques-
tion: Why Judge Pickering, and why 
now? Why not move ahead to confirm 
well-qualified candidates, such as 
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Roger Titus or Gary Sharpe? Why ex-
pend the Senate’s valuable time re-
hashing arguments about a controver-
sial nomination that has already been 
rejected once before? 

Some have charged that the timing 
of this vote has been arranged to coin-
cide with the gubernatorial election 
next Tuesday in Mississippi. That is be-
cause for month, after month, after 
month—10 months, in fact—this re-
nomination lay dormant, and Repub-
licans seemed reluctant to bring it 
back to the committee, let alone to the 
Senate floor, for votes. 

Next Tuesday, the people of Mis-
sissippi will be voting for their Gov-
ernor in what newspapers report may 
be a pretty tight race. So now that this 
nomination is back, coinciding so neat-
ly with an election in which Haley 
Barbour, a savvy Republican political 
operative, is challenging an incumbent 
Democratic Governor, Ronnie 
Musgrove, it does make you wonder— 
especially when Governor Musgrove 
supports the Pickering nomination. 
Let us hope that the Senate is not 
being used for that partisan purpose. 

Here we have a nominee defeated by 
the Judiciary Committee entirely on 
the merits—a nominee who, as Demo-
cratic Senators have shown, has a 
record that does not merit this pro-
motion, who injects his personal views 
into judicial opinions, and who has 
made highly questionable ethical judg-
ments. We also have a record of mis-
leading and unfair arguments made by 
the nominee’s supporters in the Senate 
in the wake of his first defeat, exam-
ples of Republican Senators implying 
that Democrats opposed the nominee 
because of his religion or region. 

Some believe that the political cal-
culation has been made to ignore the 
facts, to pin some unflattering charac-
terization on Democratic candidates in 
Mississippi, and to count on cynicism 
and misinformation to rule the day. In-
troduce the red herring that opposition 
to Judge Pickering’s confirmation is 
tantamount to some kind of insult to 
the South, and hope nobody sees 
through that deception. 

The poorly named ‘‘Committee for 
Justice,’’ an organization created to 
make the ugliest and most partisan po-
litical arguments in favor of President 
Bush’s nominees, and an organization 
run by the first President Bush’s White 
House Counsel, Boyden Gray, has al-
ready produced television advertise-
ments in support of Judge Pickering, 
designed to put pressure on Democratic 
Senators. How long before we see those 
ads running on Mississippi television 
stations? And out of whose offices does 
the ‘‘Committee for Justice’’ do its 
business? None other than the Wash-
ington lobbying firm still controlled by 
and named after the Republican nomi-
nee himself, Mr. Haley Barbour. And 
now, as part of an orchestrated cam-
paign, Republican partisans in the 
House have also been pressed into serv-
ice for this misinformation campaign. 

Another shameful thing we will hear 
today is a distortion of the history of 

the filibuster. Some Republicans would 
now have the public believe that a fili-
buster of a nominee is, in their words, 
‘‘unprecedented.’’ This is another de-
ception. As some of these same Repub-
licans well know, they filibustered the 
nominations of Judge Paez and Judge 
Berzon on the floor of the Senate in 
1999 and 2000, as they conceded at that 
time. By way of example, I note that 
several Republicans currently serving 
voted against cloture, the motion to 
close debate, after the Paez nomination 
had been pending before the Senate for 
more than four years. I have already 
noted that even after losing the cloture 
vote, Republicans led by Senator SES-
SIONS moved to indefinitely postpone a 
vote on Judge Paez’s nomination, and a 
number of Republican Senators cur-
rently serving voted to continue to 
block action on the Paez nomination in 
2000. Yet some Republican Senators 
now claim that it is unprecedented to 
filibuster or deny a circuit court nomi-
nee an up or down confirmation vote 
on the Senate floor. 

Their filibuster of Judge Paez’s nomi-
nation is just one example of Repub-
lican filibusters of Democratic nomi-
nees. Others include Dr. David Satcher 
to be Surgeon General in 1998; Dr. 
Henry Foster to be Surgeon General in 
1995; Judge H. Lee Sarokin to the Third 
Circuit in 1994; Ricki Tigert to the Fed-
eral Deposit Insurance Corporation in 
1994; Derek Shearer to be an Ambas-
sador in 1994; Sam Brown to an ambas-
sador-level position in 1994; Rosemary 
Barkett, a Mexican-American attor-
ney, nominated to the 11th Circuit, 
1994; Larry Lawrence, to be ambassador 
in 1994; Janet Napolitano at the Justice 
Department in 1993; and Walter 
Dellinger to be Assistant Attorney 
General for the Office of Legal Counsel 
at the Justice Department in 1993. 

The nominations of Dr. Foster and 
Mr. Brown were successfully filibus-
tered on the Senate floor by Repub-
licans. Similarly, the nomination of 
Abe Fortas by President Lyndon B. 
Johnson to the Supreme Court of the 
United States was successfully filibus-
tered by Republicans with help from 
some Southern Democrats. 

In addition, to the nominees of 
Democratic Presidents whose nomina-
tions were subject to sometimes fatal 
delay on the floor, Republicans made 
an art form of killing nominations in 
committee so that they would never 
even have a vote on the floor. Accord-
ing to the public record, more than 60 
of President Clinton’s judicial nomi-
nees were defeated by willful refusal to 
allow them a vote, and more than 200 
executive branch nominees, including 
several Latinos, of President Clinton 
met the same fate, with their nomina-
tions nixed in the dark of night with-
out any accountability. They were fili-
bustered and never allowed votes on 
the Senate floor. I discussed this his-
tory in more detail on February 26, 
2003, in the CONGRESSIONAL RECORD. 

In addition, in the CONGRESSIONAL 
RECORD on March 5, 2003, March 11, 

2003, and March 13, 2003, I summarized 
the history of filibusters of nominees. I 
also spoke on May 19, 2003, about the 
history of Senate debate and the con-
stitutionality of Rule XXII of the Sen-
ate rules. The fact of the matter is that 
many nominees have been blocked 
from receiving votes throughout the 
Senate’s history. For example, 25 Su-
preme Court nominees were not con-
firmed in the Senate’s history. Eleven 
of those nominations were defeated by 
delay, not by confirmation votes on the 
Senate floor, including the nomination 
of Justice Fortas. Since the early 19th 
century, nominees for the highest 
court and to the lowest short-term 
posts have been defeated by delay, 
while others were voted down. Not even 
all of President Washington’s nominees 
were confirmed, nor were many other 
Presidents’, often for political or ideo-
logical reasons. Filibusters and other 
parliamentary practices to delay mat-
ters were known to the Framers. There 
was even a filibuster in the first Con-
gress over locating the capital. 

It is too bad that it has come to a fil-
ibuster on Judge Pickering’s nomina-
tion, but the White House’s refusal to 
accept the Senate’s advice has made it 
inevitable. 

Let me clearly outline, once again, 
the reasons why I cannot support this 
nomination. 

Judge Pickering was nominated to a 
vacancy on the Fifth Circuit on May 
25, 2001. Unfortunately, due to the 
White House’s change in the process 
that had been used by Republican and 
Democratic Presidents for more than 
50 years, his peer review conducted by 
the ABA’s Standing Committee on the 
Federal Judiciary was not received 
until late July of that year, just before 
the August recess. At that point the 
committee was concentrating on expe-
diting the confirmation hearing of the 
new Director of the Federal Bureau of 
Investigation, who was confirmed in 
record time before the August recess, 
and other nominations. 

As a result of a Republican objection 
to a Democratic leadership request to 
retain all judicial nominations pending 
before the Senate through the August 
recess, the initial nomination of Judge 
Pickering was required by Senate 
Rules to be returned to the President 
without action. Judge Pickering was 
renominated in September, 2001. 

Although Judge Pickering’s nomina-
tions was not among the first batch of 
nominations announced by the White 
House and received by the Senate, in 
an effort to accommodate the Repub-
lican Leader, I included this nomina-
tion at one of our three October hear-
ings for judicial nominations. The day 
before his hearing, held on October 18, 
the three Senate office buildings were 
evacuated because of the threat of an-
thrax contamination. Rather than can-
cel the hearing in the wake of the Sep-
tember 11 attacks and the dislocations 
due to the anthrax letters, we sought 
to go forward. 

Senator SCHUMER chaired the session 
in a room in the Capitol, but only a few 
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Senators were available to participate. 
Security and space constraints pre-
vented all but a handful of people from 
attending. In preparation for the Octo-
ber 18 hearing, we determined that 
Judge Pickering had published a com-
paratively small number of his district 
court opinions over the years. In order 
to give the committee time to consider 
the large number of unpublished opin-
ions that Judge Pickering estimated he 
had written in his 12 years on the 
bench, and because of the constraints 
on public access to the first hearing, 
the committee afforded the nominee an 
opportunity for a second hearing. 

I continued to work with Senator 
LOTT and, as I told him in response to 
his inquiries that December, I pro-
ceeded to schedule that follow-up hear-
ing for the first full week of the 2002 
session. There was, of course, ample re-
cent precedent for scheduling a follow- 
up session for a judicial nominee. 
Among those nominees who partici-
pated in two hearings over the last few 
years were Marsha Berzon, Richard 
Paez, Margaret Morrow, Arthur 
Gajarsa, Eric Clay, William Fletcher, 
Ann Aiken and Susan Mollway, among 
others. Unlike those hearings, some of 
which were held years after the initial 
hearings, Judge Pickering’s second 
hearing was held less than 4 months 
after the first one and, as promised, 
during the first full week of the fol-
lowing session. 

I should note that the committee 
worked with Senators LOTT and COCH-
RAN from the time of the change in the 
majority to ensure swift confirmation 
of other consensus candidates to the 
Federal bench, and as United States 
Attorneys and United States Marshals. 
On October 11, 2001, the Senate con-
firmed United States District Court 
Judge Michael Mills for the Northern 
District of Mississippi; on October 23, 
James Greenlee was confirmed as the 
U.S. Attorney for the Northern District 
of Mississippi; and on November 6, 
Dunn Lampton received Senate ap-
proval to be the U.S. Attorney for the 
Southern District of Mississippi; Nehe-
miah Flowers was confirmed as the 
U.S. Marshal for the Southern District 
of Mississippi on February 8 although 
he was not nominated until the week 
before adjournment last session; and 
Larry Wagster was confirmed as the 
U.S. Marshal for the Northern District 
of Mississippi on February 8 although 
he was not nominated until the day be-
fore adjournment the session before. 
We moved forward quickly that year to 
fill all these crucial law enforcement 
vacancies in Mississippi. 

After determining that the number of 
Judge Pickering’s published opinions 
was unusually low, and within a week 
of the first hearing, the committee 
made a formal request to Judge Pick-
ering for his unpublished opinions. 
Judge Pickering produced copies of 
those opinions to us. They came to the 
committee in sets of 100 or more at a 
time, including a delivery of more than 
200 the day before Judge Pickering’s 

second hearing, and another 200 or 
more nearly a week after. It took three 
written requests from the committee 
and more than 3 months, but eventu-
ally we were assured that all available 
computer databases and paper archives 
for all existing unpublished opinions 
had been searched. 

We appreciated Judge Pickering and 
his clerks providing the requested ma-
terials. Other nominees had been asked 
by this committee to fulfill far more 
burdensome requests than producing 
copies of their own judicial opinions. 
For example, 4 years after he was nom-
inated to the Ninth Circuit, Judge 
Richard Paez was asked to produce a 
list of every one of his downward de-
partures from the Federal Sentencing 
Guidelines during his time on the Fed-
eral district court. That request re-
quired three people to travel to Cali-
fornia and join the judge’s staff to 
hand-search his archives. Margaret 
Morrow, who was nominated to a dis-
trict court judgeship, was asked to dis-
close her votes on California referenda 
over a number of years and required to 
collect old bar magazine columns from 
years before. Marsha Berzon, who was 
nominated to the Ninth Circuit, was 
asked to produce her attendance record 
from the ACLU of Northern California. 
She was also asked to produce records 
of the board meetings and minutes of 
those meeting so that Senators could 
determine how she had voted on par-
ticular issues. Timothy Dyk, nomi-
nated to the Federal circuit, was asked 
for detailed billing records from a pro 
bono case that was handled by an asso-
ciate he supervised at his law firm. 

The Judiciary Committee only asked 
Judge Pickering to produce a record of 
his judicial rulings. They are public 
documents but were not readily avail-
able to the public or the committee. 
Given the controversial nature of this 
nomination and the disproportionately 
high number of unpublished opinions, 
this request was appropriate as part of 
our efforts to provide a full and fair 
record on which to evaluate this nomi-
nation, as some Republican Senators 
have conceded. 

I set forth this background, for the 
record, to ensure that no one misunder-
stands how the committee went about 
evaluating Judge Pickering’s record. 
We did not engage in a game of tit-for- 
tat for past Republican practices, nor 
did we delay proceeding on this nomi-
nation, as so many nominations were 
delayed in recent years. Rather, the 
Senate Judiciary Committee seriously 
considered the nomination, gave the 
nominee two opportunities to be heard, 
and promptly scheduled a Committee 
vote. I also postponed a business meet-
ing of the committee 1 week at the re-
quest of the Republican leader, out of 
deference and courtesy to him. 

The responsibility to advise and con-
sent on the President’s nominees is one 
that I take seriously. I firmly believe 
that Judge Pickering’s nomination to 
the Court of Appeals was given a fair 
hearing and a fair process before the 

Judiciary Committee. Those members 
who had concerns about the nomina-
tion raised them and gave the nominee 
the opportunity to respond, both at his 
hearing and in written follow-up ques-
tions. In particular, I thank Senator 
SCHUMER for chairing the October 18 
hearing and for his fairness then and, 
again, at the February follow-up hear-
ing. I commend Senator FEINSTEIN for 
her fairness in chairing that follow-up 
hearing. I said at the time that I could 
not remember anyone being more fair 
than she was that day, and I reiterate 
that today. 

My regret is that she and so many 
Democrats on the Judiciary Committee 
were subjected to unfair criticism and 
attacks on their character and judg-
ment after last year’s committee vote 
defeating the nomination. I was dis-
tressed to hear that Senator FEINSTEIN 
received calls and criticism, as have I, 
that were based on our religious affili-
ations. That was wrong. I was dis-
appointed to see Senator EDWARDS sub-
jected to criticism and insults and 
name-calling for asking questions. 
That was regrettable. While Democrats 
and most Republicans have kept to the 
merits of this nomination, it is most 
unfortunate that others chose to vilify, 
castigate, unfairly characterize and 
condemn without basis some Senators 
who were working conscientiously to 
fulfill their constitutional responsibil-
ities. 

I would like to explain exactly what 
it is about Judge Pickering’s record as 
a judge that so clearly argues against 
his confirmation. My first area of con-
cern, which I raised at his hearing, is 
that Judge Pickering’s record on the 
United States District Court bench, as 
reflected by several troubling rever-
sals, does not commend him for ele-
vation. Instead, it indicates a pattern 
of not knowing or choosing not to fol-
low the law, of relying to his detriment 
on magistrates and of misstating and 
missing the law. 

At his hearing, I asked Judge Pick-
ering about many of these reversals. 
Looking at his record, I saw that he 
had been reversed by the Fifth Circuit 
at least 25 times. And in 15 of those 
cases, the Fifth Circuit reversed him 
without publishing their decisions, 
which according to their rules and 
practice indicates that the appellate 
court regards its decision as based on 
well-settled principles of law. Those 
Fifth Circuit reversals on well-settled 
issues indicated that Judge Pickering 
had committed mistakes as a judge in 
either not knowing the law or in not 
applying the law in the cases before 
him. That is fundamental to judging. 

I asked Judge Pickering about a 
toxic tort case, Abram v. Reichhold 
Chemicals. There he dismissed with 
prejudice the claims of eight plaintiffs 
because he held that they had not com-
plied with a case management order. 
That means he dismissed them and de-
nied them all rights to bring the case. 
Again, the Fifth Circuit reversed Judge 
Pickering’s dismissal, holding he had 

VerDate Mar 15 2010 22:10 Jan 14, 2014 Jkt 081600 PO 00000 Frm 00030 Fmt 0624 Sfmt 0634 E:\2003SENATE\S30OC3.REC S30OC3m
m

ah
er

 o
n 

D
S

K
C

G
S

P
4G

1 
w

ith
 S

O
C

IA
LS

E
C

U
R

IT
Y



CONGRESSIONAL RECORD — SENATE S13565 October 30, 2003 
abused his discretion because he had 
not tried to use lesser sanctions before 
throwing the plaintiffs out of court 
permanently, without hearing the case 
on the merits. Again, the Fifth Circuit 
did not publish its reversal, indicating 
that it was settled law that a dismissal 
with prejudice was appropriate only 
where the failure to comply was the re-
sult of purposeful delay or contuma-
ciousness, and the record reflects that 
the district court employed lesser sanc-
tions before dismissing that action. 
The Fifth Circuit found none of those 
conditions existed. 

Approximately 3 years before revers-
ing Judge Pickering in the Abram case, 
it had reversed him on the same legal 
principle in a case called Heptinstall v. 
Blount. There the Fifth Circuit held 
that he had abused his discretion in 
dismissing a case with prejudice for a 
discovery violation without any indica-
tion that he had used this extreme 
measure as a remedy of last resort. 
And in its ruling in Heptinstall, the 
Court cited another of its previous rul-
ings which stated the same principle of 
law. Thus, this was not a principle with 
which Judge Pickering was unfamiliar, 
he had been reversed on that basis once 
and committed the same error again. 
This was binding Fifth Circuit author-
ity of which he was aware but chose 
not to follow. 

At his hearing, I asked Judge Pick-
ering to explain his ruling in Abram, 
especially in light of the prior reversal 
by the Fifth Circuit on the same prin-
ciple of law in another of his earlier 
cases. And while he offered his recol-
lection of the facts of the case, he of-
fered no satisfactory explanation of 
why he ruled in a way contrary to set-
tled and binding precedent. 

I asked Judge Pickering about a first 
amendment case, Rayfield Johnson v. 
Forrest County Sheriff’s Department. 
This was a case in which a prison in-
mate filed a civil rights lawsuit claim-
ing that a jail’s rules preventing in-
mates from receiving magazines by 
mail violated his first amendment 
rights. In an unpublished one-para-
graph judgment, Judge Pickering 
adopted the recommendation of a mag-
istrate and granted the jail officials’ 
motion to grant them summary judg-
ment. In other words, he said that the 
petitioner’s claim of a first amendment 
right to religious materials which he 
wanted to get through the mail would 
be denied without further proceedings. 

In its unpublished opinion, the Fifth 
Circuit Court of Appeals, not consid-
ered by many a liberal circuit or one 
that coddles prisoners, reversed Judge 
Pickering and said that the inmate’s 
first amendment rights had been vio-
lated. In explaining why he was wrong, 
the Fifth Circuit relied on and cited a 
published decision of its own from sev-
eral years before, Mann v. Smith. In 
that case, they struck down a jail rule 
prohibiting detainees from receiving 
newspapers and magazines, holding 
that it violated the first amendment. 

What was of concern here was that in 
the Mann case, the prison officials had 

made much the same argument about 
fire hazards and clogged plumbing that 
were made by prison officials and ac-
cepted by Judge Pickering in the John-
son case. This was a case with almost 
identical facts in his own circuit, what 
we call in the law a case ‘‘on all fours’’ 
with the Johnson case, and he did not 
cite it. Indeed, he turned his back on it 
and ruled the other way. We do not 
know whether he did not know the law 
or did not follow it. At the hearing, 
Judge Pickering admitted that the 
magistrate who had worked on the 
matter and he had ‘‘goofed’’ and that 
he was unaware of the law and the re-
cent, binding precedent in his own cir-
cuit. 

There are many other reversals, 
which continue to concern me for the 
same reasons that I remain concerned 
about the Johnson case and about the 
Abram case. 

One of them is a case called Arthur 
Loper v. United States. This is another 
case in which Judge Pickering was re-
versed in an unpublished Fifth Circuit 
opinion, which again means that he 
violated ‘‘well-settled principles of 
law.’’ This case dealt with an enhanced 
sentence that the Fifth Circuit found 
he had imposed improperly on a crimi-
nal defendant. When the defendant 
made a motion for the sentence to be 
corrected or set aside, Judge Pickering 
denied the inmate’s motion without 
giving him a hearing but without even 
waiting for the government to respond. 
On appeal, the Fifth Circuit reversed 
Judge Pickering’s denial of the motion, 
noting that the government conceded 
that the defendant was correct, and 
that an error had been made that pro-
hibited the judge from imposing the 
sentence that he did. The Fifth Circuit 
also cited the statute under which the 
inmate filed his motion, which requires 
that under ordinary circumstances, the 
trial judge ‘‘shall . . . grant a prompt 
hearing’’ and ‘‘make findings of fact 
and conclusions of law’’ on the peti-
tioner’s claims. The Fifth Circuit criti-
cized Judge Pickering for denying the 
motion in a ‘‘one-page order that did 
not contain his reasoning.’’ And then 
the court went on to remind him that 
‘‘[a] statement of the court’s findings 
of fact and conclusions of law is nor-
mally ‘indispensable to appellate re-
view.’ ’’ Reading this case, I can only 
wonder why Judge Pickering did not 
abide by the statute and follow the 
law. Was he unaware of the require-
ments of the law or had he decided to 
follow his own view of what the law 
should be on the matter? 

There is another case in which Judge 
Pickering denied a petitioner’s motion 
for a hearing and missed controlling 
Fifth Circuit precedent. The case was 
U.S. v. Marlon Johnson, in which a 
prisoner claimed that his rights had 
been violated because of ineffective as-
sistance of counsel and asked that his 
guilty plea be set aside. The inmate 
claimed that he had asked his counsel 
to file a direct appeal of his conviction. 

Once again, in another unpublished 
opinion, the Fifth Circuit reversed 

Judge Pickering’s denial of the in-
mate’s motion, explaining that the in-
mate’s ‘‘allegation that he asked his 
counsel to file a direct appeal triggered 
an obligation to hold an evidentiary 
hearing.’’ This time the court of ap-
peals relied on two of its own published 
decisions for its conclusion, neither of 
which Judge Pickering mentioned in 
his ruling. Again, there was settled law 
in the circuit of which Judge Pickering 
was unaware of that he chose not to 
follow. 

I know that something will likely be 
made of statistics purporting to show 
that Judge Pickering does not have an 
unusually high ‘‘reversal rate,’’ and 
that other judges, some appointed by 
Democrats, have higher numbers of un-
published reversals. Whatever these 
numbers purport to represent about 
the quantity of Judge Pickering’s re-
versals—and I cannot vouch for them 
one way or another, not knowing their 
source or meaning—they do not in any 
way excuse the poor quality of his un-
derlying opinions. 

In addition to the many times that 
Judge Pickering has been reversed by 
the Court of Appeals for not knowing 
or following the law, there are numer-
ous instances of Judge Pickering mis-
stating the law in cases that were not 
appealed to a higher court and other 
cases in which he stated a conclusion 
without any legal support. 

An example is a statement by Judge 
Pickering in a case called Barnes v. 
Mississippi Department of Corrections. 
In an earlier go-round in this case, the 
Fifth Circuit had reversed Judge Pick-
ering on one point, and in this later 
opinion, he tried to explain that they 
did so, in part, on the basis of a 1993 
Supreme Court case called Withrow v. 
Williams. In particular, Judge Pick-
ering wrote that the Supreme Court, 
‘‘acknowledg[ed] in Withrow that the 
Miranda warning is not a constitu-
tional mandate.’’ This was clearly a 
misreading of Withrow. I trust that 
Judge Pickering would now acknowl-
edge that the Supreme Court recently 
made clear in Dickerson v. United 
States that the Miranda warning is in-
deed derived from a constitutional 
mandate. 

An example of an entirely unsup-
ported conclusion comes in a case 
called Holtzclaw v. United States, 
where Judge Pickering presided over a 
habeas corpus petition by a Federal pe-
titioner whom he had convicted. Al-
though this was the first habeas peti-
tion the prisoner had filed, Pickering 
termed the petition frivolous. He re-
garded the petition as restating claims 
that had already been made at trial. He 
dismissed it, and stated that he would 
order prison officials to punish the pe-
titioner if he filed another frivolous pe-
tition. Judge Pickering also conducted 
a ‘‘survey’’ of cases within his district 
to determine how many frivolous ha-
beas petitions had been filed. However, 
in the section of his opinion dealing 
with the sanctions, he did not cite a 
single statute, rule of procedure, local 
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rule or case as support for his decision. 
He stated: 

In the future, this Court will give serious 
consideration to requiring prison authorities 
to restrict rights and privileges of prison in-
mates who file frivolous petitions before this 
Court. Specifically, this Court gives notice 
to Roger Franklin Holtzclaw that should he 
file another frivolous petition for habeas cor-
pus in the future, that the Court will seri-
ously consider and very likely order the ap-
propriate prison officials to restrict and 
limit the privileges and rights of Petitioner 
for a period of from three to six months and/ 
or that the Court will also consider other ap-
propriate sanctions. Petitioner Roger Frank-
lin Holtzclaw is instructed not to file further 
frivolous petitions. 

Judge Pickering relied on no author-
ity when he threatened to impose sanc-
tions. This sort of action by a federal 
judge is disturbing. Through consider-
ation and passage of habeas corpus re-
forms in 1996, Congress has made very 
deliberate decisions about what sanc-
tions ought to be imposed for frivolous 
and repetitious petitions. In Holtzclaw, 
Judge Pickering went beyond Congress’ 
intent, and in what could be described 
as judicial activism, threatens sanc-
tions not contemplated by the statute. 

Another example of Judge 
Pickering’s misunderstanding the ba-
sics of Federal practice and due process 
occurred in a case called Rudd v. Jones, 
where he presided over a prisoner’s 
civil rights claim before the enactment 
of the Prisoner Litigation Reform Act. 
He properly noted that the Supreme 
Court required that a pro se plaintiff is 
‘‘entitled to have his complaint lib-
erally construed’’ and admitted that, 
under this rule, the complaint ‘‘could 
be construed to state a cause of ac-
tion.’’ Nevertheless, he claimed that 
the complaint was stated in only con-
clusory terms and decided that, ‘‘based 
upon previous experience with com-
plaints that are couched in such a 
highly conclusory fashion, this Court is 
aware that plaintiffs in such cases are 
very rarely successful and very seldom 
come forward with any facts that 
would even justify a trial.’’ Therefore, 
on his own motion, the Judge ordered 
the plaintiff to refile the complaint 
with more specific allegations or have 
the case dismissed before defendant 
had to respond. He also did another 
‘‘survey’’ to prove that Federal courts 
were wasting their resources on frivo-
lous prisoner civil rights claims. 

In forcing the plaintiff to refile, 
Judge Pickering entirely disregarded 
Federal Rule of Civil Procedure 8, 
which requires only notice pleading. 
This is a basic tenet of the American 
system of jurisprudence, laid out by 
the Supreme Court in 1957 in Conley v. 
Gibson. 

In yet another case, Judge Pickering 
disregards the applicable law. In 
United States v. Maccachran, he denied 
a habeas corpus petitioner’s motion for 
recusal without referring the matter to 
another judge. The petitioner filed affi-
davits stating that the judge had a per-
sonal bias against him. The relevant 
statute, 28 U.S.C. § 144, states: 

Whenever a party to any proceeding in a 
district court makes and files a timely and 
sufficient affidavit that the judge before 
whom the matter is pending has a personal 
bias or prejudice either against him or in 
favor of any adverse party, such judge shall 
proceed no further therein, but another 
judge shall be assigned to hear such pro-
ceeding. 

According to the statute, the Judge 
had to allow another judge decide 
whether he should be recused or not. 
However, Judge Pickering did not fol-
low the law, and he decided the case 
himself, stating that the affidavit was 
false. In support of his decision, he 
cited the dissent in a Fifth Circuit 
case. 

I am also concerned about Judge 
Pickering’s rulings and the attitude 
they signal on one of the most precious 
rights we have as Americans: voting 
rights. In Fairly v. Forrest County, a 
1993 case, Judge Pickering rejected a 
‘‘one-person, one-vote’’ challenge to 
voting districts that deviated in popu-
lation by more than the amount 
deemed presumptively unconstitu-
tional by the Supreme Court. He called 
the doctrine of one-person, one-vote 
‘‘obtrusive,’’ expressing skepticism 
about the role of the Federal courts in 
vindicating rights under the Voting 
Rights Act in order to ensure meaning-
ful participation by all citizens in elec-
tions. In that case he also denigrates 
the value of each citizen’s vote, argu-
ing that the impact of any mal-
apportionment ‘‘is almost infinites-
imal’’ because an individual voter 
holds so little power. While we have al-
ways known about the power and value 
of individual votes, the last Presi-
dential election has certainly taught 
all of us a new respect for the impact of 
each citizen. Judge Pickering’s dis-
regard for such a vital American right 
and for the worth of each American’s 
vote is extremely troubling. 

Additional questions arise from an-
other disturbing trend that emerges 
from a review of Judge Pickering’s 
opinions, published and unpublished: 
his habit of inserting his personal 
views into written decisions in such a 
way as to create a terrible impression 
of bias to categories of plaintiffs and 
hostility to entire types of claims be-
fore the Federal courts. 

One entire category of claims in 
which Judge Pickering demonstrates 
hostility and bias is employment dis-
crimination actions. This is also a cat-
egory of cases where an examination of 
the judge’s unpublished opinions was 
crucial, because over the last 12 years 
on the Federal bench, he chose to pub-
lish only one of his employment dis-
crimination decisions. The remaining 
12 were all among the unpublished deci-
sions he produced to the committee 
upon request after his first hearing last 
October. 

What is significant in these cases are 
the times in the unpublished opinions 
that Judge Pickering went beyond 
merely ruling against the plaintiff to 
make unnecessary, off-the-cuff state-
ments about all the reasons he believes 

plaintiffs claiming employment dis-
crimination should not be in court, and 
about the general lack of substance of 
claims brought under the federal anti- 
discrimination statutes. 

For example, in a 1996 case, Johnson 
v. Southern Mississippi Home Health, 
Judge Pickering did not limit his opin-
ion to a legal conclusion based on the 
facts presented. Instead he made sure 
to note that: 

The fact that a black employee is termi-
nated does not automatically indicate dis-
crimination. The Civil Rights Act was not 
passed to guarantee job security to employ-
ees who do not do their job adequately. 

In a case called Seeley v. Hattiesburg, 
No. 2:96–CV–327PG, (S.D. Miss. Feb. 17, 
1998), where he should have limited 
himself to the facts and the law, Judge 
Pickering went on to comment about 
other matters relating to race dis-
crimination lawsuits apparently on his 
mind at the time, writing that: 

[T]he Courts are not super personnel man-
agers charged with second guessing every 
employment decision made regarding mi-
norities. . . The federal courts must never be-
come safe havens for employees who are in a 
class protected from discrimination, but who 
in fact are employees who are derelict in 
their duties. 

In a credit discrimination case, 
Judge Pickering ruled on the case be-
fore him, and then included a lengthy 
lecture giving his very personal views 
on anti-discrimination laws. He wrote: 

This case demonstrates one of the side ef-
fects resulting from anti-discrimination laws 
and racial polarization. When an adverse ac-
tion is taken affecting one covered by such 
laws, there is a tendency on the part of the 
person affected to spontaneously react that 
discrimination caused the action. Sometimes 
this is true and sometimes it is not true. All 
of us have difficulty accepting the fact that 
we sometimes create our own problems. 
When expectations are created that are in-
capable of fulfillment. . . Plaintiffs fail to 
recognize that whatever your race—black, 
white, or other—natural consequences flow 
from one’s actions. The fact that one hap-
pens to be protected from discrimination 
does not give one insulation from one’s own 
actions. 

All of this unnecessary editorializing 
is ironic given Judge Pickering’s testi-
mony at his first hearing in October of 
last year, when he explained to the 
committee why he has chosen to pub-
lish so few of his opinions over the 
years. He explained that, ‘‘Americans 
were drowning in information,’’ and 
that there is, ‘‘absolutely too much,’’ 
law written down. He testified that his 
view is, ‘‘[i]f you are not establishing 
precedent, why make lawyers have to 
read,’’ and that, ‘‘there is too much 
being written out there.’’ ‘‘If you don’t 
have anything to add . . . that is going 
to be helpful to somebody,’’ he said, 
‘‘you are just cluttering up the infor-
mation.’’ 

After reading statements like those I 
have just read, it seems to me that a 
plaintiff with a discrimination claim, 
reading or knowing about Judge 
Pickering’s hostile position toward 
anti-discrimination laws and claim-
ants, would be justified in fearing that 
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the judge had already made up his 
mind. 

Such blatant editorial comments, re-
flecting such a narrow view of the im-
portant goals of our Nation’s civil 
rights law, and coming from the pen of 
the one person who is supposed to guar-
antee a fair hearing and a just result, 
are troubling. Judges are not appointed 
to inject their own personal beliefs into 
a case. 

Judge Pickering voiced another dis-
turbing aspect of his views on employ-
ment discrimination cases almost as an 
afterthought at his second hearing. In 
an attempt to explain his statements 
on the weakness of many of these cases 
in response to Senator KENNEDY, Judge 
Pickering demonstrated a troubling 
misunderstanding of the role of Equal 
Employment Opportunity Commission 
in reviewing employment cases. He 
stated that he believed that, ‘‘the 
EEOC engages in mediation and it is 
my impression that most of the good 
cases are handled through mediation 
and they are resolved. The cases that 
come to court are generally the ones 
that the EEOC has investigated and 
found that there is no basis, so then 
they are filed in court.’’ But this is 
completely wrong. The EEOC has a 
backlog of almost 35,000 cases. Both 
parties must agree to mediation. The 
commission lack resources. Yet Judge 
Pickering had already prejudged em-
ployment discrimination cases filed in 
court as without merit. That kind of 
erroneous and unfair a generalization 
about the strength of discrimination 
cases by a Federal judge responsible for 
presiding over them, was extremely 
disconcerting. That a Federal judge, on 
the bench for a dozen years, could so 
misunderstand the legal and practical 
mechanisms behind employment dis-
crimination cases was disturbing. 

While fair treatment in employment 
on the basis of race, sex, national ori-
gin, age and disability is fundamental 
to the American dream, and crucial to 
a free and thriving economy, due proc-
ess in criminal proceedings can be a 
matter of life and death. Here, too, 
Judge Pickering has misunderstood the 
law and injected his personal views. 

In a 1995 case, Barnes v. Mississippi 
Department of Corrections, Judge 
Pickering presided over a habeas cor-
pus case in which a prisoner claimed 
that his confession was involuntary be-
cause he had been held in custody for 
more than three days before being 
given an initial hearing by a mag-
istrate. The judge denied the petition 
and the Fifth Circuit reversed his deci-
sion. After remand, he again denied the 
petition, stating that granting such a 
habeas petition ‘‘is far more cruel than 
denying to a known murderer a proce-
dural right regardless of how impor-
tant that right is.’’ He cited the Bible 
and Coke’s treatise to make the point 
that habeas corpus should be limited to 
petitioners who can prove actual inno-
cence. That was a misstatement of the 
law in contradiction to Supreme Court 
precedent. He further stated that, ‘‘[i]t 

is the fundamental responsibility of 
government to protect the weak from 
the strong, but it is also a fundamental 
responsibility of government to protect 
the meek from the mean—the law-abid-
ing from the law violating.’’ He cited 
no legal precedent for this apparently 
personal view that society’s natural 
law rights to be free from crime over-
ride the specific protections contained 
in the Bill of Rights. 

In Drennan v. Hargett, a 1994 case 
over which Judge Pickering presided, a 
habeas corpus petitioner claimed that 
he had been denied access to the courts 
and received ineffective assistance of 
counsel. He had pleaded guilty to a 
charge of capital murder at age 15 and 
received a life sentence. He claimed 
that his attorney had threatened him 
with the gas chamber if he did not 
plead guilty and that his lawyer did 
not make important motions, such as a 
motion to suppress his confession 
under Miranda. He also claimed that he 
did not know how to obtain relief from 
the courts for several years because of 
his youth and because his representa-
tives misled him. Judge Pickering de-
nied the claim, and devoted a third of 
his opinion, three pages of a nine-page 
opinion, to arguing that habeas corpus 
should not be allowed unless a peti-
tioner can prove actual innocence. In 
this unusual opinion, he cited the 
ninth and tenth amendments, the Pre-
amble to the Constitution and the Dec-
laration of Independence in support of 
his views, adding that he believes the 
Bill of Rights is in tension with the 
preamble on this point. Again, he cited 
no legal precedent for these odd and ex-
tremely personal views, almost en-
tirely unrelated to the controlling law. 

And in Washington v. Hargett, a 1995 
habeas corpus case, Judge Pickering 
rejected the plaintiff’s request for DNA 
testing required to prove his actual in-
nocence, but stated that an attempt to 
prove actual innocence was, ‘‘the only 
reason why this Court or any other fed-
eral court should be considering a peti-
tion for habeas corpus,’’ so long after 
the trial. While that may be Judge 
Pickering’s personal opinion, it is un-
deniably contrary to Supreme Court 
and statutory law. They state that a 
prisoner petitioning for a writ of ha-
beas corpus is contesting the legality 
of his detention. The Supreme Court 
explained as much two years before 
Judge Pickering decided this case. 

Interestingly, whatever the answer 
to that question, in the same case 
where Judge Pickering declared the 
importance of actual innocence, he de-
nied a petitioner the only thing that 
could have possibly proved his—a DNA 
test. It was in that case of Washington 
v. Hargett that Judge Pickering sum-
marily rejected the plaintiff’s motion 
for a DNA test in order to prove his 
claim of innocence. The case involved a 
rape that occurred in August 1982, be-
fore DNA was generally available and 
accepted in the courts. Yet the judge 
suggested in his opinion that DNA test-
ing was inappropriate simply because 

the request came in 1995—13 years after 
the trial. As he put it: 

Plaintiff had a fair criminal trial. He was, 
and is, entitled to nothing more. He was not 
entitled to a perfect trial. No such trial can 
be held. Plaintiff states that he wants DNA 
testing now thirteen years later. He wants a 
new trial. A new trial, now, 13 years later, 
would be much less reliable than the one 
that occurred 13 years ago. 

As Judge Pickering may well know, 
over the last decade, post-conviction 
DNA testing has exonerated well more 
than 100 people, including 11 who were 
awaiting execution. 

I have introduced legislation that 
would, among other things, afford 
greater access to DNA testing by con-
victed offenders. Senator HATCH and 
Senator FEINSTEIN have also intro-
duced bills to promote the use of DNA 
testing in the post-conviction context. 
In recent weeks I joined with Chairman 
HATCH and others in introducing a bill 
drawn from these earlier efforts. Attor-
ney General Ashcroft has stated that 
‘‘DNA can operate as a kind of truth 
machine, ensuring justice by identi-
fying the guilty and clearing the inno-
cent.’’ Judge Pickering appears in this 
case to have created an exception to 
his own oft-expressed view that habeas 
corpus should be considered would be 
to establish actual innocence. 

I have asked in a number of different 
cases and areas of the law whether 
Judge Pickering was unaware of the 
law in different areas or whether he 
was trying to impose his own views in 
spite of the law. Another area of great 
concern to me—Judge Pickering’s 
intervention on behalf of a convicted 
criminal—raises this same funda-
mental question. 

In this 1994 case, United States v. 
Swan, Judge Pickering presided over a 
case brought against three people ac-
cused of burning a cross on the lawn of 
an interracial couple. Two of the de-
fendants, one a juvenile and the other 
with significant mental disabilities, ac-
cepted plea bargains offered by the 
prosecution. The third, Daniel Swan, 
the only competent adult of the three, 
was also offered a plea up to the last 
minute, but chose to go to trial, and 
was convicted of all three counts 
brought by the Government. The story 
of what happened next is what troubles 
me about Judge Pickering. 

But before I get to that, I think it is 
important for us to understand exactly 
what the facts were in the case. From 
the trial transcript we know that on a 
night in early January of 1994, three 
young men hanging out and drinking 
in front of a convenience store got the 
idea to go and burn a cross on the lawn 
of a local family where the husband, 
Earnest Polkey, was a white man, and 
his wife, Brenda, was African Amer-
ican. Testimony at trial shows that 
two of the defendants, Jason Branch, 
who was at the time a juvenile, and 
Daniel Swan, a competent adult, were 
the moving forces behind this idea. The 
third man, Mickey Thomas, had a very 
low IQ and mental difficulties. It really 
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was Branch and Swan who referred to 
the Polkey family using awful racial 
slurs, and together they cooked up this 
idea. 

After deciding what they would do, 
they moved into action, and using Dan-
iel Swan’s pickup truck, his wood, his 
nails, his gasoline and his lighter, the 
three men constructed a cross, took it 
to the Polkey’s front lawn, leaned it up 
against a tree, and lit it on fire. 

Not long afterward, the three were 
caught by the FBI and all three were 
charged with the identical counts: 18 
U.S.C. 241, conspiracy to deprive vic-
tims of their civil rights, 18 U.S.C. 
3631(a), intimidation on account of 
race, and 18 U.S.C. 844(h)(1), the use of 
fire in the commission of a felony. All 
three were also offered a plea bargain 
which would result in little or no jail 
time, and two of them took the offer. 
Two of them, Jason Branch, the minor, 
and Mickey Thomas, who has a mental 
disability, took the deal. They decided 
not to roll the dice with a jury, and to 
admit their responsibility for the 
crime. These kinds of deals happen 
every day. They permit the justice sys-
tem to function, and they offer defend-
ants opportunities to admit their guilt. 

One of the defendants, Daniel Swan, 
didn’t take the offer. Instead, Mr. 
Swan, who had boasted to friends be-
fore he was caught that he would never 
do any time even if he was caught, de-
cided to take his chances in front of a 
jury. Well, it was not a wise decision 
for Mr. Swan, because once the jury 
heard the evidence that I recounted 
earlier, they convicted him on all 
counts. And that is where Judge 
Pickering’s unethical behavior comes 
in. 

Instead of doing what the law re-
quired of him and sentencing Daniel 
Swan to at least the congressionally 
required mandatory minimum sentence 
of 5 years for his conviction of the use 
of arson in a felony, he started to act 
like one of Daniel Swan’s defense at-
torneys and to advocate for him, insist-
ing that the Justice Department drop 
the arson charge so Swan could get a 
more lenient sentence. 

Why would the Government drop a 
charge after having secured a convic-
tion in such a terrible hate crime? Why 
would the prosecution agree to imposi-
tion of such a reduced sentence for 
someone already found guilty by a jury 
of his peers? According to documents 
that the Department of Justice pro-
duced to the committee only minutes 
before Judge Pickering’s second hear-
ing was to begin, and documents that 
they agreed to make public in a heav-
ily redacted form a week after that, 
Judge Pickering made them an offer 
that they could not refuse. He threat-
ened them. He threatened them with 
bad law—with a decision that would 
have called into question the applica-
bility of the arson charge to cross 
burnings. And he threatened to make— 
and presumably grant his own motion 
for a new trial for Mr. Swan—a motion 
for which there would have been no 
basis in law. 

He badgered them, ordering them in 
extraordinary terms to consult person-
ally with the Attorney General, to re-
port on all prior Justice Department 
prosecutions for cross burnings, and to 
agree to dismiss an already secured 
conviction, in the face of the fact that 
the law did not permit the result he 
sought. And when the prosecutors, ca-
reer assistants in the United States At-
torneys Office and career prosecutors 
in Washington, refused to cave in to his 
bullying, Judge Pickering took things 
a step further, and he called an old 
friend, then in a high-ranking position 
at the Department of Justice. As he ad-
mitted in a letter to me and in testi-
mony at his second hearing, Judge 
Pickering, unhappy with the answer he 
was receiving from those prosecuting 
the case, called the Assistant Attorney 
General for the Civil Division, a friend 
of long standing from Mississippi, to, 
as he explained it, express his frustra-
tion with the prosecutors. Judge Pick-
ering insisted in his testimony to the 
committee that he did not ask his old 
friend to do anything or take any ac-
tion but he did not deny the contact. 

This sort of contact with the Depart-
ment of Justice during a pending case 
is extremely troubling. These sorts of 
ex parte contacts are expressly prohib-
ited by every code of conduct and 
canon of ethics ever written, and for 
good reason. The credibility of our en-
tire system of justice rests on the pre-
sumption that the conduct of every 
trial, criminal or civil, is fair and 
above board, and that no one side has 
any real or perceived advantage. Judge 
Pickering’s phone call and actions un-
dermine that assumption in very dis-
turbing ways. 

Judge Pickering and his defenders in 
this matter will tell you that he inter-
vened in this case not because he took 
pity on Daniel Swan, a convicted hate 
criminal, but because he was concerned 
about the disparity among the sen-
tences handed down to the three of-
fenders. He blamed the Government for 
agreeing to lower sentences for the two 
parties who pleaded guilty and then 
‘‘recommending,’’ as he inaccurately 
puts it, a higher sentence for the party 
who took his chances with a trial. He 
tried to give the impression that upon 
the sentencing for Mr. Swan he was 
surprised to learn about certain as-
pects of the crime and the defendants’ 
behavior in them. But it is clear, upon 
examining the record, that none of the 
defendants was sentenced until after 
Mr. Swan’s trial, until after all the tes-
timony about their actions and rel-
ative culpability had been revealed in 
sworn public testimony. Judge Pick-
ering is the one who sentenced all 
these defendants after having presided 
over the case. 

Moreover, I know of no other crimi-
nal cases in which Judge Pickering in-
tervened based on a concern about dis-
parate sentencing or another case in 
which he took action to avoid imposing 
a sentence based on a statutory man-
dated minimum. His defenders will 

point to a few cases where he properly 
showed leniency within the law, but 
they are different from this one. In 
those cases it is clear he had the legal 
discretion to reduce sentences, but 
those advocating this nomination can 
point to no specific legal justification 
here. 

The law has very real consequences, 
as this letter from Mrs. Brenda Polkey 
makes clear. It was sent to me last 
year when I was Chairman of the Com-
mittee. Mrs. Polkey says: 

My now-deceased husband, Ernest Polkey, 
and I were the victims of a cross-burning at 
our home in Improve, Mississippi in 1994. We 
had purchased the home in Southern Mis-
sissippi while I was still active military and 
my husband had retired from the military. 
The cross-burning case was prosecuted by 
the Justice Department in Judge Charles 
Pickering’s court. 

I write to express my profound disappoint-
ment in learning of Judge Pickering’s ac-
tions toward the defendant, Daniel Swan. As 
you can imagine, my family suffered hor-
ribly as a result of the conduct committed 
by Mr. Swan and the two other defendants. 
My daughter actually saw the cross in our 
yard the morning of the incident. I still have 
a photograph of the cross that I took that 
morning to make sure that the crime was 
documented properly. 

The trial of Daniel Swan was extremely 
emotional for me and my family. As a native 
Southerner, I had grown up in the 1960’s with 
violent acts based on race, and I lost a mem-
ber of my family due to a racial killing. I 
never imagined that violence based on rac-
ism would come my way again in the 1990’s. 
We helped in the prosecution of the case, and 
I testified at the trail. The local NAACP 
gave me a certificate for my role in pursuing 
the case. 

I experienced incredible feelings of relief 
and faith in the justice system when the pre-
dominantly white Mississippi jury convicted 
Daniel Swan for all three civil rights crimes. 
I had hoped against hope that the jury would 
do the right thing and convict Mr. Swan of 
this horrible deed. The jury came to a guilty 
verdict on all three counts after only two 
hours. 

My faith in the justice system was de-
stroyed, however, when I learned about 
Judge Pickering’s efforts to reduce the sen-
tence of Mr. Swan. I cannot begin to explain 
what his actions have done to my long-
standing opinion that we were correct in 
helping to prosecute the case, in trying to 
bring about justice and in trying to prevent 
hate crimes from being committed against 
other persons. I am astonished that the 
judge would have gone to such lengths to 
thwart the judgment of the jury and to re-
duce the sentence of a person who caused so 
much harm to me and my family. 

I am very much opposed to any effort to 
promote Judge Pickering to a higher court. 
Respectfully yours, Mrs. Brenda Polkey. 

When I raise questions about this 
case and Judge Pickering’s involve-
ment in the case and suggest it vio-
lates every Canon of Judicial Ethics, it 
is not just my opinion. It is the opinion 
of some of the Nation’s foremost legal 
scholars on judicial ethics. Let me read 
to you what some of them have said. 
Professor Stephen Gillers of the New 
York University School of Law, one of 
the foremost, if not the foremost, legal 
ethics experts in the country, told Sen-
ator EDWARDS after Judge Pickering’s 
hearings: ‘‘Judge Pickering exceeded 
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his powers as the trial judge in the 
Swan case in a way that undermined 
decisions of the political branches of 
government. He then sealed the Order 
that would have fully revealed his ac-
tions.’’ 

The professor concludes that this is a 
violation of Canon 2A and 3A(1) of the 
Code of Conduct for U.S. Judges be-
cause of his failure to respect and com-
ply with the law or to be faithful to the 
law. He substituted his judgment not 
only for the judgment of the prosecu-
tors, but also for the judgment of the 
legislators, this Senate and the House, 
instead of sticking to his role as a 
judge. And by sealing the order that re-
vealed his position, he made certain 
that no judicial review of his actions 
could occur. 

Professor John Leubsdorf, legal eth-
ics professor and Judge Lacey Distin-
guished Scholar at Rutgers Law 
School, agreed with Professor Gillers. 
Professor Leubsdorf, who has been 
studying and teaching Legal Ethics for 
25 years, has taught at Columbia, Cor-
nell, and the University of California- 
Berkeley’s law schools, and has pub-
lished articles in the Harvard, Yale, 
Stanford, Texas, NYU, Pennsylvania, 
Minnesota, and Cornell law reviews, 
could not have been clearer. After re-
viewing the judge’s actions, he con-
cludes that, ‘‘[w]hatever Judge 
Pickering’s motives may have been, 
this was no way for a judge to behave,’’ 
and that he ‘‘cannot escape the conclu-
sion that Judge Pickering departed 
from his proper judicial role of impar-
tiality in the Swan case to become an 
advocate for the sentence he considered 
proper.’’ 

Steven Lubet, a Professor of Law at 
Northwestern University Law School, 
director of the law school’s Program on 
Advocacy and Professionalism, and the 
author of numerous articles on legal 
ethics, reached much the same conclu-
sion. He tells us that, ‘‘Judge 
Pickering’s actions raise serious ques-
tions under the Code of Conduct for 
United States Judges. In particular, it 
appears that Judge Pickering initiated 
a prohibited ex parte communication 
in violation of Canon 3A(4),’’ and that 
his, ‘‘extended efforts to reduce Swan’s 
sentence for cross burning appear to 
have compromised his impartiality, 
taking him nearly into the realm of ad-
vocacy, thus implicating Canons 2A 
and 3A as well.’’ 

The ethics concerns raised by the 
judge’s behavior in the cross burning 
case are not the only ethical problems 
Judge Pickering’s nomination pre-
sents. There is also the very serious 
matter of his having solicited letters of 
support and having asked to review 
them before forwarding them to the 
Justice Department and to the Senate. 
As Professor Gillers for NYU explains, 
this is a matter of grave concern. The 
letter, which has been made a part of 
the record, recounts the various Can-
ons of the Code of Conduct for U.S. 
Judges implicated by this behavior, 
and is just another reason why I cannot 
approve of Judge Pickering’s elevation. 

I should note that Judge Pickering’s 
behavior in this matter is similar to 
that of a nominee from more than 20 
years ago, Charles Winberry. Nomi-
nated to the U.S. District Court in 
North Carolina by Democratic Presi-
dent Jimmy Carter, Mr. Winberry’s 
nomination was defeated in the Judici-
ary Committee in 1980. Among the 
grounds on which I opposed this nomi-
nation, sent to the Senate by a Presi-
dent of my party, were my objections 
to Mr. Winberry’s having solicited let-
ters from lawyers who would be appear-
ing before him, if he were confirmed, 
and for asking for blind copies of those 
letters. 

The increasing frequency of nominees 
campaigning for confirmation to the 
federal bench is a troubling develop-
ment and one that threatens the very 
independence of our judiciary. I was 
concerned about it in 1980 and I remain 
concerned about it in 2002. 

During the course of these pro-
ceedings, some have falsely contended 
that Democratic Senators have called 
Judge Pickering a racist. That did not 
happen and that criticism is a smoke-
screen to obscure the real problems 
with this nomination. I attended the 
committee hearings on this nomina-
tion and witnessed Democratic Sen-
ators asking questions and the nomi-
nee being given opportunity after op-
portunity to make his best case for ele-
vation to the Fifth Circuit. Some have 
even insinuated that Senators who op-
pose this nomination are anti-Southern 
or anti-Christian, a smear that is as 
wrong as it is ugly. The talking points 
distributed by the other side are par-
tisan, political and intentionally mis-
leading. They have been accepted and 
repeated by some who have failed to re-
view the record. That is unfortunate. 

I think the nominee’s past views and 
actions during a difficult time in Mis-
sissippi’s history were not irrelevant, 
but I based my decision on his years on 
the bench and the record amassed and 
reviewed at our hearings. 

So let me sum up for my colleagues 
what Judge Pickering’s own record 
makes clear. Judge Pickering’s record 
is replete with examples of bad judging 
and is littered with cases that dem-
onstrate a misunderstanding of the law 
in many crucial and sensitive areas. 
Judge Pickering’s record shows a judge 
inserting his personal views into his ju-
dicial opinions and putting his personal 
preferences above the law. It is a 
record that does not merit this pro-
motion to one of the highest courts in 
the land. Based on Judge Pickering’s 
record, I will vote against invoking 
cloture, and should cloture be invoked, 
I will vote against this nomination. 

If Judge Pickering’s nomination is 
not ultimately successful, he will none-
theless remain a Federal judge of the 
Southern District of Mississippi with 
life tenure. He will be responsible for 
presiding over cases and determining 
matters central to the lives and well- 
being of many people in Mississippi and 
from elsewhere. He has served as a 

prosecutor, a State legislator, a local 
leader, and now as a Federal judge. 

The oath taken by Federal judges is 
a solemn pledge to administer justice 
fairly to those who come before the 
court seeking justice. It extends to 
those who are rich or poor, white or 
black, Republican or Democrat, with-
out regard to gender or sexual orienta-
tion, national origin or disability. 

Judge Pickering remains a very im-
portant and powerful person in Mis-
sissippi. I understand that he may be 
the only Federal judge who sits in Hat-
tiesburg. The judge’s ability faithfully 
to discharge the duties of the office are 
important every day, on every case, 
with respect to every claim and regard-
ing every litigant. I bear him no malice 
and wish him and his family well. 

Parliamentary inquiry: How much 
time remains for the distinguished 
Senator from Utah and myself? 

The PRESIDING OFFICER. Each 
side has 71⁄2 minutes. 

Mr. LEAHY. Mr. President, I will 
yield 3 minutes to the distinguished 
senior Senator from Massachusetts in 
just a moment. 

I would hope, after this debate, we 
might start debating judicial nominees 
based on the facts and not on some of 
the innuendoes we have heard. 

Mr. President, before I yield, I under-
stand that again we are reserving the 
last 5 minutes for the distinguished 
senior Senator from Mississippi; is that 
correct? 

The PRESIDING OFFICER. That is 
correct. You asked for 5 minutes, but 
you will not have 5 minutes after allot-
ting the 3. 

Mr. LEAHY. I understand. I thank 
the distinguished Presiding Officer, 
who is, after all, a model of propriety 
and fairness. 

I yield 4 minutes to the Senator from 
Massachusetts. 

The PRESIDING OFFICER. The Sen-
ator from Massachusetts. 

Mr. KENNEDY. Mr. President, I op-
pose the nomination of Judge Charles 
Pickering on his record. I want to be 
absolutely clear about that. Charles 
Pickering has a disturbing record as a 
U.S. district court judge that simply 
does not qualify him for appointment 
to the Fifth Circuit. He has often been 
hostile to plaintiffs bringing civil 
rights claims, he has questioned the 
value of important constitutional pro-
tections such as ‘‘one-person, one- 
vote,’’ and he has tried to restrict ha-
beas corpus. His cases are filled with 
dicta and with expressions of his own 
personal opinion. This all calls into 
question his ability to enforce statu-
tory and constitutional protections 
and his judicial temperament. 

The States of the Fifth Circuit are 
among the poorest in the Nation. They 
have a population that is 42 percent 
minority—the highest of any circuit. 
For many years, the Fifth Circuit had 
a critical role in the Nation’s history 
in applying and interpreting the civil 
rights laws. Not long ago, the circuit 
was hailed for its courage in protecting 
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the civil rights of African Americans. 
When Congress passed the 1964 Civil 
Rights Act and the 1965 Voting Rights 
Act, many State and local govern-
ments in the South resisted these 
measures. Federal judges such as El-
bert Tuttle, Frank Johnson, and John 
Minor Wisdom helped to make the 
promise of equality a reality by enforc-
ing these landmark laws of our time. It 
is particularly important that a judge 
appointed to this court have a commit-
ment to civil rights, to the constitu-
tional safeguards that protect all 
Americans, and to the rule of law. 

I am disturbed by the rhetoric I have 
heard today that those of us who op-
pose this nomination are a ‘‘lynch 
mob.’’ This rhetoric is a profoundly 
cynical misuse of race and disregards 
the lessons that we should all have 
learned from history. Those who can-
not tell the difference between a mob 
bent on murder and torture of an inno-
cent individual solely because of the 
color of his skin, on the one hand, and 
those of us in the Senate who seek to 
focus on genuine issues in Judge 
Pickering’s record, on the other hand, 
needs a serious history lesson. Frank-
ly, such a comparison is not only un-
fair, but it does an injustice to those 
African Americans who suffered and 
died at the hands of real lynch mobs in 
the South, including in the State of 
Mississippi. This is not a lynch mob, 
this is reasoned debate, and it is part of 
our constitutional role of advice and 
consent to engage in such debate. 

Judge Pickering’s troubling record 
on civil rights and his injection of his 
personal opinion can be seen in his ex-
traordinary intervention on behalf of a 
cross-burning defendant. Pickering re-
peatedly pressured the Federal Govern-
ment to drop a charge against a con-
victed cross-burner to avoid having the 
defendant serve a congressionally man-
dated 5-year minimum sentence. Pick-
ering went so far as to threaten to 
order a new trial, and to initiate an ex 
parte communication with a high- 
ranking official of the Justice Depart-
ment while the case was pending before 
him. Three ethics experts have written 
Senator EDWARDS stating that this 
conduct violated the Code of Judicial 
Conduct. 

I have spent a great deal of time 
thinking about this case, and I have 
come to the conclusion that Judge 
Pickering’s efforts to reduce the de-
fendant’s sentence of a convicted cross- 
burner in United States v. Swan cannot 
be justified by the fact that other par-
ticipants in the cross-burning received 
lesser sentences. 

The other two participants in the 
cross-burning pled guilty and therefore 
were not subject to mandatory min-
imum sentences. Mr. Swan was tried 
and found guilty of a crime that has a 
mandatory minimum sentence. This 
eliminated any sentencing discretion 
Judge Pickering might have had under 
the law. Thus, this case raises the 
question of whether Judge Pickering 
will follow the law even if he does not 
agree with it. 

Mr. Swan was an adult of average in-
telligence at the time of the crime. By 
contrast, one of the other participants 
was severely limited in intelligence, 
with an IQ of 80, and the other was a 
juvenile. Thus, Mr. Swan arguably bore 
greater responsibility for the hate 
crime. Finally, the materials used to 
build the cross, the gasoline used to 
douse it, the truck used to transport it, 
and the lighter used to ignite it all be-
longed to Mr. Swan. 

The PRESIDING OFFICER. The Sen-
ator has used 4 minutes. 

Mr. LEAHY. Mr. President, how 
much time do I have remaining? 

The PRESIDING OFFICER. Two 
minutes. 

Mr. LEAHY. I yield the 2 minutes to 
the Senator from Massachusetts. 

Mr. KENNEDY. Judge Pickering has 
a duty to follow the law and the canons 
of judicial ethics whether or not he 
agrees with them. His failure to do so 
in this recent case cast doubt on 
whether he would do so if confirmed to 
the Fifth Circuit. 

In a letter to Senator HATCH, Judge 
Pickering admitted that he has de-
parted downward from other manda-
tory minimum sentences only when the 
Sentencing Guidelines allowed an ex-
ception. 

I have heard some say that the fact 
that some black Mississippians may 
support Judge Pickering should be 
enough to have him confirmed. Many 
black Mississippians, including those 
from organizations representing thou-
sands of African Americans in Mis-
sissippi have come out against Judge 
Pickering. The State’s major African 
American Bar Association—the Mag-
nolia Bar Association—has written a 
letter to the Committee opposing 
Judge Pickering. He is also opposed by 
Eugene Bryant, President of the Mis-
sissippi State Conference of the 
NAACP, which represents one hundred 
chapters of the NAACP. 

Democrats have not smeared Judge 
Pickering’s reputation by examining 
his record. Judge Pickering has a com-
plex legacy. On the one hand, he testi-
fied against the KKK and has spoken in 
favor of racial reconciliation. On the 
other, he has opposed civil rights laws, 
and the concept of ‘‘one-person, one- 
vote’’ under the Voting Rights Act. 
Democrats on the Judiciary Committee 
have never said that he is a racist. But 
the committee has to determine what 
sort of judge he will be, not what kind 
of neighbor he is or the nature of his 
historical legacy. His 12 years as a dis-
trict court judge provide us with a 
clear record that he is unwilling to 
apply or respect the law when he dis-
agrees with it, and I will vote against 
his nomination. 

Mr. HATCH. Mr. President, how 
much time do I have? 

The PRESIDING OFFICER. The Sen-
ator from Utah has 7 minutes 29 sec-
onds, with 5 minutes being reserved for 
the Senator from Mississippi. 

Mr. HATCH. Is that all the time left 
on either side? 

The PRESIDING OFFICER. That is 
correct. 

Mr. HATCH. Mr. President, I have 
heard my distinguished friends on the 
other side say we have approved 167 
judges but have rejected only 3 with a 
filibuster. Actually, that is a little bit 
of an untruth because Miguel Estrada 
was filibustered and, of course, with-
drawn. Priscilla Owen is presently 
being filibustered. Carolyn Kuhl, there 
is a threatened filibuster on her. These 
are all circuit court of appeals nomi-
nees. William Pryor has already been 
filibustered. Charles Pickering is being 
filibustered. This is a cloture vote to 
determine whether we can even have 
the dignity of an up-or-down vote. 

Leon Holmes has been threatened 
with a filibuster. Janice Rogers Brown 
has been threatened with a filibuster. 
Claude Allen has been threatened with 
a filibuster. 

The fact is, we have never had a fili-
buster before in the history of the Sen-
ate, in the history of this country, with 
regard to judicial nominees. 

I have heard a lot of comments about 
what a nice man Judge Pickering is 
and all of this; it is the record they dis-
agree with. This is a man who has been 
on the bench for a long time, and he 
would be a rare person if you didn’t 
find one or two cases with which you 
disagree. I have to say that in all hon-
esty, most of these arguments they 
have made are smokescreen issues and 
arguments. 

Mr. LEAHY. Will the Senator yield 
for a question? 

Mr. HATCH. I can’t right now be-
cause I have a limited time. 

Every one of them can be answered. 
Let me tell the principal reason behind 
this. After we voted Judge Pickering 
out of the committee a few weeks ago, 
we held a press conference. One of the 
people who appeared with us at the 
press conference was one of the leading 
civil rights ministers of the South, 
former head of the ACLU in Mis-
sissippi, really one of the most re-
spected people in the civil rights cause. 
His life had been threatened. He came 
and spoke fervently for Judge Pick-
ering. Before he did, I got up and I said: 
This is all about abortion. 

After he spoke, he came up to me and 
he said: Senator, as you know, I am 
pro-choice, but you are absolutely 
right. This is all about abortion. Let 
me make that case by putting up this 
chart, the National Abortion Rights 
Action League. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. HATCH. I ask unanimous consent 
for 30 seconds for each side. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HATCH. The National Abortion 
Rights Action League, Pro-choice 
America sent this out to everybody 
they could: ‘‘Urge your Senators to 
stop anti-choice nominee Pickering’’ 
because they know he is pro-life, even 
though he has agreed he will abide by 
the law. He will abide by Roe v. Wade. 
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He will abide by the other abortion 
cases. That is what this is all about. 
Frankly, I have it on impeccable infor-
mation that that is what this is all 
about. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. LEAHY. I am sorry the Senator 

from Utah was unwilling to yield for a 
question. He mentioned a threatened 
filibuster on Mr. Holmes. I assure him, 
we have cleared Holmes on our side. 
The Republicans could bring him up 
any time they want. There is no fili-
buster being threatened over here. I 
don’t know why they don’t bring him 
up. Gary Sharpe of New York, I don’t 
know why they don’t bring him up. 
These are judges they could bring up 
any time they wanted. They have been 
cleared for a vote on this side. We may 
vote for or against them. But Mr. 
Holmes is not being filibustered. That 
is a mistake on the part of the Senator 
from Utah. 

The PRESIDING OFFICER. The Sen-
ator from Mississippi. 

Mr. COCHRAN. Mr. President, 
Charles Pickering has been subjected 
to the most intense and thorough scru-
tiny that I can remember any judicial 
nominee enduring since I have been in 
the U.S. Senate. After all of his opin-
ions as a United States district judge 
have been read and reread and dis-
sected, this is what the record shows. 

In 13 years on the Federal bench, he 
has demonstrated a sense of fairness 
and good judgment that has reflected 
credit on the Federal judiciary. He has 
become known throughout our State as 
someone who is above reproach, who is 
totally honest and honorable, and who 
applies the law without regard to race, 
creed, or ethnicity in an intelligent, 
thoughtful, and sensible manner. 

He is widely respected as a United 
States district judge. I have no doubt 
that if confirmed by the Senate, he will 
serve with distinction and dedication 
on the United States Court of Appeals 
for the Fifth Circuit. 

Before he became a Federal judge, 
Charles Pickering served ably in the 
Mississippi State Senate and was the 
chairman of the Mississippi Republican 
Party. He was elected county pros-
ecuting attorney after he had been en-
gaged in the practice of law for only 2 
years. When Charles Pickering was 
nominated to serve on the U.S. District 
Court for the Southern District of Mis-
sissippi in 1990, he was approved unani-
mously by the Senate Judiciary Com-
mittee. And he was confirmed unani-
mously by the U.S. Senate. 

As U.S. district court judge, he has 
become one of the highest rated judges 
in the Nation. Judge Pickering has re-
ceived the highest rating from the 
American Bar Association. He has a 
lower reversal rate than both the na-
tional and Fifth Circuit average. Mr. 
President, 99.5 percent of his cases have 
been affirmed or not appealed. Of those 
cases that have been appealed, Judge 
Pickering has only a 7.9-percent rever-

sal rate, which is 20-percent lower than 
the national average of the Depart-
ment of Justice, and two times lower 
than the average district court judge in 
the Fifth Circuit. 

He has been endorsed by the current 
president and the past 17 presidents of 
the Mississippi State Bar. He is en-
dorsed by all of the major newspapers 
in Mississippi. He has also been en-
dorsed by all of our State government 
officials who were elected statewide, 
including the Democrats who serve as 
Governor, attorney general, and sec-
retary of state. 

The people who know Charles Pick-
ering the best are the residents of my 
State, and they overwhelmingly sup-
port his confirmation as a court of ap-
peals judge. 

It is time to end this effort to dis-
credit and demean this good man. It is 
time for the Senate to do what is right 
and confirm this well-qualified and 
honorable nominee. 

The PRESIDING OFFICER. Has all 
time been yielded back? 

The majority leader. 
Mr. FRIST. Mr. President, on leader 

time, I wish to make a few closing 
statements with regard to this vote 
and this nomination. 

In a few minutes, we will have the 
opportunity to vote on whether Judge 
Pickering, whom the Senate has once 
before confirmed to the Federal dis-
trict court without blemish, can be 
given the simple fairness, the simple 
honesty of an up-or-down vote or 
whether he will be denied that fairness. 

The vote matters to many people be-
cause none of the President’s judicial 
nominees has suffered more indignities 
and distortions than this superbly 
qualified man, Judge Pickering. 

Others in the past and over the 
course of the morning have spoken 
much more ably about the qualifica-
tions with regard to this superbly 
qualified individual, Judge Charles 
Pickering. 

I know the passion of the two Mis-
sissippi Senators from whom we just 
heard. We heard Senator LOTT speak 
about this man, and we heard the 
strong support from Mississippi Sen-
ator THAD COCHRAN for this nominee, 
and we know of the hard work of the 
chairman of the Judiciary Committee, 
Chairman HATCH—all of whom have 
worked so hard to bring this nomina-
tion to the floor over the last 21⁄2 years 
since he was first nominated by Presi-
dent Bush—again, 21⁄2 years ago. 

It had always been my hope over the 
last 10 months since I became majority 
leader that we would be able to put 
much of the unfortunate history of the 
106th Congress behind us when it came 
to judicial nominations. By that, I 
refer to the inaction on nominees in 
committee to their outright defeat in 
committee which denied the oppor-
tunity for all Senators to exercise the 
constitutional responsibility of advise 
and consent, and the ability and oppor-
tunity to vote up or down on judicial 
nominations. I think we have made 

huge progress over the course of this 
year in that regard, thanks to Chair-
man HATCH. 

While in many ways we closed that 
chapter of Senate history, a new chap-
ter has opened and, once again, I be-
lieve we will see it today, and that is 
this unprecedented use of the partisan 
filibuster in the Senate to deny Sen-
ators the opportunity and the ability 
to have an up-or-down vote to speak 
clearly, and the way we have the power 
to do that is through our votes, either 
for a judicial nomination or against a 
judicial nomination. 

What bothers me as majority leader 
is what that says about our institution 
and about the future of this institu-
tion. Many of us have spoken to this 
and have warned over the past several 
months about the dangers of departing 
from this 200-year history of the Sen-
ate, that tradition of precedent from 
which all of a sudden we are seeing this 
departure over the course of this year. 

Today, in just a few minutes, once 
again we have a choice, an opportunity 
to move ahead and make progress and 
to discharge that constitutional re-
sponsibility of an up-or-down vote. 
This is not only a vote to decide wheth-
er the Senate will say yes or no to a 
man who, as we all know, is perfectly 
qualified, a good man, a man of high 
integrity and character, an able jurist 
who we all know will bring credit to 
the Federal appeals court. 

To vote yes on cloture, in my view, is 
the latest referendum on whether or 
not we want to reaffirm our history in 
this body, the Senate, whether or not 
we want to shut this new chapter of un-
precedented delay and destruction, 
whether or not we want to return the 
Senate to the well-worn path that it 
has tried over the last 200 years but 
from which over the course of this year 
we seem to be deviating, a path of men 
and women coming to this body and by 
their vote being able to take direct re-
sponsibility of either confirming or re-
jecting a nomination. 

I represent the State of Tennessee. 
Right now I represent my party as Re-
publican leader. In addition, I, as ma-
jority leader, believe I have a responsi-
bility to this entire body. Together we 
look to the past and we build for the 
future. I appeal once again to my col-
leagues to remember the history we 
have as stewards, as servants to this 
institution; that we remember the re-
sponsibilities charged to us by the Con-
stitution, responsibilities of advise and 
consent, and vote aye on cloture, and 
then vote up or down but vote one way 
or another on the nomination of 
Charles Pickering. To do any less than 
that does fail the history we have had 
the privilege to recognize and be part 
of. Indeed, it adds one more obstacle to 
the progress we could make as we go 
forward. 

Finally, it does ensure that with this 
new course foisted on the Senate, we 
will have to meet that radical depar-
ture from 200 years of history with re-
sponses that will reestablish a more 
regular order of action in the future. 
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Mr. President, I close by simply say-

ing I urge our colleagues to support an 
opportunity for an up-or-down vote— 
that is all we ask—on Judge Charles 
Pickering. 

The PRESIDING OFFICER. All time 
has expired. 

Mr. REID. Will the majority leader 
yield for a question not related to the 
Pickering nomination? 

Mr. FRIST. Through the Chair, I will 
be happy to yield. 

Mr. REID. Mr. President, we were 
originally going to have a vote on the 
global warming issue. It would have 
been about 12:45 p.m. This will neces-
sitate that vote occurring around 1:15 
p.m., but under the regular process 
here, on Thursdays we do not vote dur-
ing the hour of 1 p.m. to 2:15 p.m. I 
wonder if the leader will be able to at 
this time indicate that the managers of 
the Healthy Forests issue should be 
here about 1:15 p.m., or thereabouts, so 
they can start on that issue prior to 
voting on the global warming issue, 
which I hope can occur at 2 o’clock be-
cause there are a number of people on 
our side who need to vote on that. I 
hope the leader understands what I am 
saying. 

Mr. FRIST. Mr. President, I do. Let 
me talk to the managers before actu-
ally agreeing to anything. I have not 
talked with them about the scheduling. 
Before committing to a schedule, let 
me make an announcement right after 
this vote. 

Mr. LOTT. Mr. President, has all 
time expired? 

The PRESIDING OFFICER. All time 
has expired. 

Mr. LOTT. Mr. President, I ask unan-
imous consent that the cloture vote be 
vitiated and that the Senate imme-
diately proceed to a vote to confirm 
the nomination of Judge Charles Pick-
ering to the Fifth Circuit Court of Ap-
peals. 

Mr. REID. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
CLOTURE MOTION 

The PRESIDING OFFICER. By unan-
imous consent, pursuant to rule XXII, 
the Chair lays before the Senate the 
pending cloture motion, which the 
clerk will report. 

The assistant legislative clerk read 
as follows: 

CLOTURE MOTION 
We the undersigned Senators, in ac-

cordance with the provisions of rule 
XXII of the Standing Rules of the Sen-
ate, do hereby move to bring to a close 
debate on Executive Calendar No. 400, 
the nomination of Charles W. Pick-
ering, Sr., of Mississippi, to be United 
States Circuit Judge for the Fifth Cir-
cuit. 

Bill Frist, Orrin Hatch, Trent Lott, Con-
rad Burns, Lamar Alexander, Arlen 
Specter, Mitch McConnell, Mike 
DeWine, Chuck Hagel, Rick Santorum, 
Craig Thomas, Thad Cochran, John En-
sign, Lindsey Graham, Elizabeth Dole, 
Michael B. Enzi, Gordon Smith. 

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum 
call has been waived. 

The question is, Is it the sense of the 
Senate that debate on the nomination 
of Charles Pickering, Sr., of Mis-
sissippi, to be United States Circuit 
Judge for the Fifth Circuit shall be 
brought to a close? The yeas and nays 
are mandatory under the rule. The 
clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

Mr. REID. I announce that the Sen-
ator from North Carolina (Mr. 
EDWARDS) and the Senator from Massa-
chusetts (Mr. KERRY) are necessarily 
absent. 

I also announce that the Senator 
from Nebraska (Mr. NELSON) is absent 
attending a family funeral. 

I further announce that, if present 
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote 
‘‘nay.’’ 

I further announce that, if present 
and voting, the Senator from Nebraska 
(Mr. NELSON) would vote ‘‘yea.’’ 

The PRESIDING OFFICER (Mr. EN-
SIGN). Are there any other Senators in 
the Chamber desiring to vote? 

The yeas and nays resulted—yeas 54, 
nays 43, as follows: 

[Rollcall Vote No. 419 Ex.] 

YEAS—54 

Alexander 
Allard 
Allen 
Bennett 
Bond 
Breaux 
Brownback 
Bunning 
Burns 
Campbell 
Chafee 
Chambliss 
Cochran 
Coleman 
Collins 
Cornyn 
Craig 
Crapo 

DeWine 
Dole 
Domenici 
Ensign 
Enzi 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchison 
Inhofe 
Jeffords 
Kyl 
Lott 
Lugar 

McCain 
McConnell 
Miller 
Murkowski 
Nickles 
Roberts 
Santorum 
Sessions 
Shelby 
Smith 
Snowe 
Specter 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 

NAYS—43 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Byrd 
Cantwell 
Carper 
Clinton 
Conrad 
Corzine 
Daschle 
Dayton 
Dodd 

Dorgan 
Durbin 
Feingold 
Feinstein 
Graham (FL) 
Harkin 
Hollings 
Inouye 
Johnson 
Kennedy 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 

Lieberman 
Lincoln 
Mikulski 
Murray 
Nelson (FL) 
Pryor 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Stabenow 
Wyden 

NOT VOTING—3 

Edwards Kerry Nelson (NE) 

The PRESIDING OFFICER. On this 
question, the yeas are 54, the nays are 
43. Three-fifths of the Senators duly 
chosen and sworn not having voted in 
the affirmative, the motion is rejected. 

f 

CLIMATE STEWARDSHIP ACT OF 
2003 

The PRESIDING OFFICER. Under 
the previous order, the Senate will re-
sume consideration of S. 139, which the 
clerk will report. 

The assistant legislative clerk read 
as follows: 

A bill (S. 139) to provide for a program of 
scientific research on abrupt bankrupt cli-
mate change, to accelerate the reduction of 
greenhouse gas emissions in the United 
States by establishing a market-driven sys-
tem of greenhouse gas tradeable allowances 
that could be used interchangeably with pas-
senger vehicle fuel economy standard cred-
its, to limit greenhouse gas emissions in the 
United States and reduce dependence upon 
foreign oil, and ensure benefits to consumers 
from the trading in such allowances. 

Pending: 
Lieberman/McCain amendment No. 2028, in 

the nature of a substitute. 

The PRESIDING OFFICER. The as-
sistant Democratic leader. 

Mr. REID. Mr. President, we are now 
on global warming. Because of sched-
uling problems, the managers of the 
bill, Senator INHOFE, Senator MCCAIN, 
and Senator LIEBERMAN, have agreed to 
each give up 15 minutes on their side. 
Therefore, the vote will occur at 12:45. 
I ask unanimous consent that be the 
case—that the vote occur at 12:45. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

Under the previous order, there are 90 
minutes equally divided for debate be-
tween the chairman and the Senator 
from Connecticut, or their designees. 

Mr. LIEBERMAN. Mr. President, I 
yield 6 minutes to the distinguished 
Senator from Washington. 

The PRESIDING OFFICER. The Sen-
ator from Washington is recognized. 

Mrs. MURRAY. Mr. President, I rise 
to support the Climate Stewardship 
Act offered by Senators LIEBERMAN and 
MCCAIN and to cosponsor this aggres-
sive plan to fight global warming. 

When President Bush walked away 
from the Kyoto Protocol negotiations 
in March 2001, he promised the Amer-
ican people he would come up with an 
alternative. More than 2 years later, 
the President has yet to deliver on his 
promise and we simply cannot wait any 
longer to start making progress. 

Here in the Senate we have a worthy 
plan that will cut greenhouse gas emis-
sions. I want to applaud Senators LIE-
BERMAN and MCCAIN for presenting this 
meaningful and comprehensive plan. 

The McCain-Lieberman bill will re-
quire mandatory greenhouse gas emis-
sions reductions in the United States 
from broad sectors of our economy. 
Rather than just aiming to limit indus-
trial emissions—as other plans have 
done—this legislation will require 
emissions reductions from four major 
sectors of the economy: electric utili-
ties; industrial plans; transportation; 
and large commercial facilities. These 
four sectors contribute 85 percent of 
the greenhouse gases produced in 
America. 

The McCain-Lieberman legislation 
relies on a national ‘‘cap and trade’’ 
system to reduce the air pollutants 
that contribute to climate change. 
Many of my colleagues are familiar 
with this approach. It was first used on 
a national scale to combat acid rain 
under Title IV of the Clean Air Act 
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